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CURRENT TOPICS 


Sir Frank Wiltshire 

THE death of Sir FRANK WILTSHIRE, on 19th March, at 
the age of sixty-eight (already briefly noted in our columns), 
takes from the public service a solicitor who, in his time, 
gave much more to his work than was due from him. For 
twenty-five years he was Town Clerk of Birmingham, having 
been appointed in 1919 at the end of twelve months during 
which he was acting town clerk after his war service in 
Gallipoli and France, where he was wounded and earned the 
Military Cross. He was admitted a solicitor in 1908, having 
served his articles with the Town Clerk of Norwich. After 
his admission he was appointed Assistant Solicitor successively 
at Southampton and Great Yarmouth. He was Clerk of the 
Peace for Birmingham from 1937 to 1946 and Vice-President 
of the Institute of Public Administration. He was knighted 
in 1938. 
Evils Thereof” 


Our recent comment on the opposition by certain members 
of Parliament to the principle that a legally qualified person 
of standing should always sit upon a rent tribunal was 
directed to the question whether a layman, untrained and 
unversed in the difficult art of hearing both sides equally, 
could, without assistance from a legal expert, achieve the ends 
of justice in the conduct of any judicial proceeding. Support 
of our contention that this is impossible without such assist- 
ance is to be found in an article in the ‘‘ Legal Notes ’’ column 
of the Estates Gazette for 19th March, 1949, under the above 
heading. “So far,’’ the writer stated, ‘‘ no movement for the 
abolition of legally qualified judges and the substitution of 
unqualified laymen has been mooted... A rent tribunal 
does not operate in a vacuum, but has to decide, for instance, 
whether a notice to quit was valid, whether it had been 
waived, whether there has been a surrender, etc., etc., , 
It may be annoying that the law of landlord and tenant is 
technical, but it is so. If the common law is not to be applied 
in rent tribunals, two systems of law or more, according 
to the views of the members of the tribunals, may spring 
up . . . Lawyers are not perfect, nor are miners, doctors or 
clerks Each one would have the humility, it is to be hoped, 
to admit that the cobbler should stick to his last. A rent 
tribunal is not a brains trust or a spelling bee. It is a court 
which has the power to interfere with people’s lives, and it 
does this by finding fact, and applying the law contained in 
the Act, and in all other relevant Acts and at common law.”’ 
We feel it worth while to reprint, with due acknowledgments, 
these observations, because they so forcibly put a point of 
view which is so commonly and so dangerously ignored. 
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** Lawyers 


The General Council of the Bar 


Ix substance, if not in form, the annual statement of the 
General Council of the Bar, to be presented to the annual 
general meeting of the Bar on 25th April, 1949, is a different 
type of document from that which has been customary in 
previous years. Its review of the year’s work, including the 
memorandum (No. 4) submitted to the Lord Chancellor's 
Committee on High Court Procedure and Cost of Litigation, the 
co-operation by nomination of three representatives to 
The Law Society’s Standing Legal Aid Committee in working 
out solutions to aid the smooth operation of the scheme to 
be put forward under the Legal Aid and Advice Bill, the 
memoranda submitted to the Leasehold Tenure Committee 
and other committees, and the amendments proposed to 
various Bills during the vear, shows the ever-widening scope 
of the Council’s activities. The statement occupies twenty-two 
printed foolscap pages, but the Council has decide d against the 
view that it should be produced in booklet form “ in view 
of the conditions of supply of paper, the facilities of libraries 
in regard to binding and the view that it would not offer 
any real advantage over the present form.’’ Among other 
points of interest is the abrogation of the ruling in Annual 
Statement, 1928, p. 12, whereby a barrister was entitled to 
suggest the names of solicitors when acting at a Poor Man's 
Lawyer Centre. When litigation is proposed the *barristet 
is advised to refer the inquirer to the warden of the settlement 
or his equivalent, to nominate a solicitor, but the barristet 
is not precluded from ultimately appearing in the case. 
The Council also advises barristers that in acknowledging 
receipt of instructions, open cards, if used, should not contain 
details of the names of parties or give any indication on thei 
face as to the nature of the matters to which the instructions 
refer. The subject was brought to the Council's attention 
by The Law Society. 


Publicity and the Profession 

THERE are certain newspapers which 
themselves on publishing information and misinformation 
about the earnings of lawyers and the costs of legal proceedings. 
Not unnaturally both the General Council of the Bar and 
The Law Society have something to say about a practice 
which leads to a false impression being created that the 
earnings of their members are out of proportion to the services 
they render to the public. ‘‘In some present-day news 
items,’’ says the annual statement of the General Council 
of the Bar, ‘‘ reference is made to the costs of some current 
case and figures quoted which are excessive, or from which 
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misleading inferences are drawn as to the costs of litigation 
generally. The Joint Committee of the Council and The 
Law Society have had the question under review, and intend 
to take suitable steps when specific examples of this are 
noted.’’ In fact this is only one of the offences of which 
gossip column writers, whether in ignorance or in irresponsi- 
bility or both, are guilty. Every vacancy on the bench 
and every approach of the season for creating silks is heralded 
by a shower of prognostications, always “on the best 
authority,’’ some lucky guesses, others shrewd guesses, and 
others bad guesses. Recently an evening newspaper men- 
tioned at least one barrister as an applicant for silk who 
had not in fact applied, and in correcting the mistake, inserted 
a statement of the type of work he did which cannot but 
have profoundly embarrassed the barrister concerned. It 
might be a good plan for The Law Society and the Bar Council 
to circularise the newspapers with suggestions as to what 
it is proper and what it is improper to publish with regard 
to the legal profession and its members. 


Witness Actions in the Chancery Division: 
New Practice Direction 

WE print at p. 223 of this issue an important new practice 
direction by the judges of the Chancery Division which 
supersedes the two previous directions (92 SoL. J. 396 and 692) 
relating to the fixing of dates for the hearing of witness 
actions. Under the new arrangements witness actions set 
down for hearing will be divided into three lists, each of which 
will be assigned to a named judge to whom any party may 
apply for a date to be fixed. The party applying is required 
to give not less than forty-eight hours’ notice to the other 
parties to the action. The judges to whom the lists will be 
assigned for the next sittings will be Mr. Justice VatsEy, 
Mr. Justice ROMER and Mr. Justice JENKINS, each of whom 
will publish notice of the times at which applications to fix 
dates may be made to him. Changes in the judges concerned 
will be notified from time to time in the Daily Cause List. 
Solicitors should note that if no application to fix a date is 
made within four weeks of the appearance of an action in 
one of the three lists, it may appear in the judge’s warned 
list and come on for hearing whenever the judge has time 
available. 

Planning, Appeals 

AN interesting circular (No. 69), issued by the Ministry of 
Town and Country Planning and addressed to local planning 
authorities, states that since the coming into operation of 
the Town and Country Planning Act, 1947, there has been a 
large increase in the number of applications for planning 
permission which have come before the Minister on appeal. 
In November, 1948, the number had jumped to twice what it 
was in September of that year. The circular points out that 
if it were allowed to become the practice for too many of 
these cases to come to appeal this would put a severe strain 
on the whole machinery of planning control and add to the 
danger of this machinery unreasonably impeding develop- 
ment. There are cases, according to the circular, where 
authorities have admitted that in order to avoid the 
responsibility of deciding an application in favour of the 
applicant in a borderline case they have preferred to refuse 
permission and place the responsibility of deciding the 
application on the Minister. Other recent decisions have 
shown that there is a tendency on the part of some authorities 
towards too rigid an application of planning principles. 
The circular adds that authorities should be prepared to 
exercise their discretion in regard to temporary permissions 
with considerable freedom. Even after an authority has 
given a decision which is regarded as unacceptable by an 
applicant and the latter wishes to pursue the matter, an 
appeal to the Minister should not be regarded as inevitable. 
It may still be possible in many cases to avoid this step if the 
local authority display a willingness to discuss the matter 
further with the applicant and see if an acceptable 
modification or alternative can be found. The slight extra 
work involved in such a discussion is likely to involve much 
less labour than the conduct of a case at an inquiry. 
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New Rating and Valuation Machinery: Date 
of Operation 

THE Ist February, 1950, will see the inauguration of the 
revolution in rating valuation procedure provided for by 
Pt. III of the Local Government Act, 1948. On that date 
the function of preparing draft valuation lists passes from 
the present rating authorities to the Inland Revenue 
Department, and when the new machinery is in operation 
appeals against draft valuation lists and against objections 
to proposals will lie to the newly constituted local valuation 
courts instead of to the assessment committees, and a further 
appeal will lie from the local valuation court to the county 
court instead of to quarter sessions. (It may, however, be 
noted that an amendment to the Lands Tribunal Bill, now 
before Parliament, seeks to transfer the proposed appellate 
jurisdiction of the county courts to the Lands Tribunal—a 
suggestion which appears to have found some favour with the 
Government : see p. 222, post.) The new procedure was shortly 
described at 92 Sot. J. 582. Although the principal changes 
are to take place on Ist February next, the order fixing this 
date (the Local Government Act, 1948 (Appointed Days) 
Order, 1949: S.I. 1949 No. 434) appoints Ist November, 
1949, as the date of operation of s. 69 (use of public rooms by 
valuation officers, local valuation panels, etc.) and 1st April, 
1950 (6th April, 1950, in London) for the operation of s. 57 
(assessment of certain buildings occupied in parts). No date 
has yet been fixed for the operation of ss. 55 and 56. 


National Register of Archives 

A GATHERING of mayors, town clerks, chairmen and clerks 
of local authorities, and county librarians and curators of 
museums, meeting on Wednesday, 23rd March, at the 
Guildhall, Westminster, heard an address on the work and 
aims of the National Register of Archives, given by Lt.-Col. 
MALET, O.B.E., Registrar of the National Archives, and saw 
an extremely interesting exhibition of documents in the 
custody of the Middlesex Standing Joint Committee. The 
chair was taken by Lorp Latuam, Lord Lieutenant and Custos 
Rotulorum of the County of Middlesex, supported by 
Mr. Hitary JENKINS, C.B.E., Deputy Keeper of Public 
Records, who deputised for Lord Greene, absent through 
illness. In his address Col. Malet stressed that present-day 
conditions—the lack of proper muniment rooms, over-zealous 
salvage drives, the splitting up of large estates, for instance 

are increasing the dangers of careless treatment, destruction 
or dispersal of vital documents. Since the inception of this 
national drive, missing records of all kinds, which play such a 
great part in promoting knowledge and understanding of a 
people, its history, laws and customs, have been discovered 
and linked up with other records scattered in various parts 
of the country. All counties are now being asked to help in 
the first step towards a national register, that of making a 
general survey. Custodians and owners are asked, without 
in any way prejudicing their rights of ownership, to report 
their papers to the county secretary. From this general 
survey one single homogeneous list arranged topographically, 
the National Register, will be compiled by a branch of the 
Historical Manuscripts Commission now working at the Public 
Record Office, Chancery Lane. Busy solicitors, who may be 
custodians of documents of great local or national interest 
can, if their clients are agreeable, assist this drive by inviting 
the county librarian or county secretary to inspect and record 
documents in their care. 

Recent Decision 

In Attorney-General v. Hunter, on 24th March (The Times, 
25th March), Morris, J., held, in proceedings by a writ of 
appraisement (since their commencement abolished by the 
Crown Proceedings Act, 1947) by the Attorney-General for a 
determination that a ship had been forfeited for contravention 
of the Customs Consolidation Act, 1876, that although the 
owner was a foreigner the ship was none the less liable to 
forfeiture, nor did the fact that the transhipment ol 
uncustomed goods took place outside territorial waters 
exempt the ship from forfeiture under the relevant sections. 





49 


f the 
r by 
date 
from 
enue 
ition 
‘ions 
ition 
ther 
Inty 
» be 
now 
late 
l—a 
the 
rtly 
1ges 
this 
LVS) 
ber, 
by 
yril, 
57 
ate 


was CV 











April 2, 1949 THE 


SOLICITORS’ 


JOURNAL (Vol. 93] 207 


VENUE FOR CIVIL PROCEEDINGS BEFORE 
MAGISTRATES 


TuIs article is written to afford some guidance as to the 
magistrates’ courts which have jurisdiction to deal with 
civil proceedings. 

The jurisdiction of county magistrates extends throughout 
the county save in certain boroughs, and proceedings for an 
offence committed in one county petty sessional division 
may be brought in another such division (R. v. Beacontree J J. 
1915] 3 K.B. 388). This rule, however, does not apply where 
the statute under which the proceedings, civil or criminal, 
are brought limits jurisdiction to a particular division or 
place and it will be seen that the statutes dealing with a 
large proportion of magistrates’ civil work, viz., married women 
and affiliation orders, do so limit jurisdiction. 

It is necessary to take special care to see that proceedings 
are brought in the correct magistrates’ court where the acts 
on which the civil proceedings are based, e.g., acts of cruelty 
causing a wife to seek a separation order, took place near the 
boundary of two such courts. Though s. 46 of the Summary 
Jurisdiction Act, 1879, permits an offence punishable on 
summary conviction committed on the boundary of two or 
more magistrates’ courts or within 500 yards of such boundary 
to be tried in any one of such courts, this provision does not 
apply to civil proceedings. 

(1) A civil debt is recoverable in the magistrates’ court 
within whose area the creditor’s office for payment of debts 
is situate. It is also submitted that it is recoverable in the 
area where the cause of action arose, e.g., where the claim is 
for the price of gas supplied, in the area where is situate the 
building receiving the supply. It is more doubtful whether a 
civil debt is recoverable in a particular jurisdiction solely on 
the ground that the debtor resides there, but the case of 
Stamp Commissioner v. Hope |1891| A.C. 476, is some 
authority for saying that it is. A statute may, of course, 
make special provision, e.g., s. 43 (4) of the National 
Assistance Act, 1948, by which the cost ef assistance is 
recoverable in the magistrates’ court within whose area the 
assistance was given or applied for. 

(2) Proceedings for an affiliation order, whether the applica- 
tion be by the mother or custodian under s. 3 of the Bastardy 
Laws Amendment Act, 1872, by the National Assistance 
Board or a local authority under s. 44 of the National 
Assistance Act, 1948, or by a local authority under s. 26 of 
the Children Act, 1948, must be brought in the petty sessional 
division for the place in which the mother resides. Here 
other county justices have no jurisdiction. If she has no 
settled residence, the application may be to the court in 
whose division she happens for the time being to be (Lawrence 
v. Ingmire (18609), 33 J.P. 630) but she may not change her 
residence merely to have a better chance before the new 
bench (Myott v. Barber (1863), 27 J.P. 598). An affiliation 
order which has ceased to be in force under s. 88 (4) of the 
Children and Young Persons Act, 1933, may be revived on 
application to the court having summary jurisdiction where 
the father resides (Children Act, 1948, s. 26 (4)). 

(3) Proceedings for an order under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1925, must be 
brought in any court of summary jurisdiction acting within 
the city, borough, petty sessional or other division or district 
in which the cause of complaint shall have wholly or partially 
arisen or in which the husband has been summarily convicted 
of an aggravated assault upon the wife (Summary Jurisdiction 
(Married Women) Act, 1895,s.4). The husband of an habitual 
drunkard may also apply for an order to a magistrates’ court, 
presumably, according to Stone, that in whose area the 
habitual drunkenness occurs. 

For desertion, proceedings may be taken where the wife 
was when she was deserted or in any place to which she has 
moved after desertion, as desertion is a continuing course of 
conduct (Chudley v. Chudley (1893), 69 L.T. 617, affirmed 
C.A.). It would seem also that the wife may proceed in 
any place where she has been living deserted within six months 


before the complaint or (on the analogy of Clarke v. Clarke, 
infra) where the husband is residing. The case of R. v. 
Plymouth J J. (1880), 44 J.P.News. 168 (in which it was held that 
a wife’s application for a protection order under s. 21 of the 
Matrimonial Causes Act, 1857, must be heard by the court 
of the place where she resided and not where her husband 
resided), was decided on a different statute and does not appear 
to be an authority for the view that a wife may not now 
apply for a maintenance order where the husband is residing. 

For neglect to maintain, the wife may proceed either in 
the place where she ought to have received the maintenance, 
i.c., Where she is at any time living, or in the place where the 
husband ought to have paid it, ie., where he is living 
(Clarke v. Clarke {1943} P. 1). 

For cruelty, the venue is where the acts of cruelty took 
place or where (within the last six months) any act took 
place which is an example of, and so part of, the course of 
conduct constituting persistent cruelty (Hudson v. Hudson 
(1947), 111 J.P. 194). 

For adultery, the venue appears to be where any act of 
adultery took place within the last six months, because that 
is where the cause of complaint arose. Mr. Whiteside, the 
present editor of Stone’s Justices’ Manual, has, however, 
expressed an opinion at 107 J.P.N. 495 that venue may also 
be where the matrimonial home is situate. His opinion 
is entitled to great respect but the safer course is clearly to 
bring the proceedings in the place where the adultery took 
place. In some cases adultery out of the jurisdiction may, 
of course, be strong evidence of an adulterous association 
within it. 

For insistence on intercourse while suffering from V.D. the 
venue is clearly where the intercourse took place. For 
compelling a wife to submit to prostitution, the venue is 
where the husband exercised some, at any rate, of the 
compulsion. 

(4) The Guardianship of Infants Acts confer powers on 
justices to make orders for custody and maintenance of, 
and access to, children. It seems that the venue may be 
either where the person having the actual custody is or where 
the person entitled to the legal custody is, i.e., the father 
or any person in whom the legal custody is vested by deed 
or otherwise (89 J.P.N. 641). Venue may, perhaps, also be 
where the complainant claiming custody is. 

(5) For adoption, the venue is where either the applicant 
or the infant resides (Adoption of Children Act, 1926, s. 8 (1)). 

(6) An appeal by a learner-driver against the manner of 
conducting his driving test must be heard by the court having 
summary jurisdiction where he resides (Road Traffic Act, 
1934, s. 6 (6)). 7 

(7) Care and protection proceedings under the Children and 
Young Persons Act, 1933, may be brought where the child 
is or where the parents are or, if there has been a conviction 
for neglect, where the conviction was. 

Where a contribution order is to be made under s. 87 of 
the same Act of 1933 against the father or mother (who 
are now the only persons liable, apart from the juvenile 
himself) in respect of a juvenile committed to the care of a 
fit person or to an approved school or received into the care 
of a local authority under the Children Act, 1948, the 
magistrates’ court having jurisdiction where the contributor 
resides has jurisdiction to make it. The court which made 
the ‘‘ fit person’”’ order, or approved school order, also has 
jurisdiction, limited to the occasion when such order is 
made. 

(8) Where it is desired to enforce, revoke, revive or vary 
an affiliation order or wife maintenance order, normally the 
magistrates’ court which made the order will be the one to 
which to apply and it is immaterial, where the ground for 
discharging an order is the wife’s adultery, that the adultery took 
place out of the jurisdiction. By the Second Schedule to the 
Emergency Laws'(Miscellaneous Provisions) Act, 1947 (making 

2 








208 THE 
permanent regs. 17B and 17c of the Defence (Administration 
of Justice) Regulations, 1940), however, proceedings for 
arrears may, at the option of the court which made the 
original order, be brought in the court in whose jurisdiction 
the defendant for the time being is. Further, proceedings 
for the revocation, discharge, revival, alteration or variation 
of such an order may, at the option of the court which made 
the original order, be taken in some other court, having 
regard to the residence of the complainant, defendant or 
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their witnesses. The Second Schedule to this Act dves now 
apply to orders made under the Guardianship of Infants Acts. 
A complaint for variation, discharge, etc., of an affiliation 
order or wife maintenance order may also be made under th« 
cited Schedule to the court having jurisdiction where the 
complainant (i.e., either husband or wife or father or mother, 
according to the circumstances) is for the time being but 
it is the court which made the original order that decides 
where the complaint is to be heard. c. wy. 


THE LEGAL AID BILL IN COMMITTEE 


(Continued) 


AFTER getting off to a slow and rather ragged start, the 
committee settled down and covered a lot of ground, without, 
however, making any substantial changes to the Bill. 

The first amendment on the Order Paper was one in the 
name of the Attorney-General altering the wording of cl. 7 (3) 
so as to make it clear that the Bar Council as well as The 
Law Society are vitally concerned in matters of policy arising 
during the working of the scheme. The Attorney-General 
described the amendment as one of some importance, but 
it seems merely to give effect to what the profession has always 
understood the position to be. The functions of The Law 
Society under the Bill will be discharged by a committee 
on which the Bar will be represented and on major matters of 
policy there will be consultation between The Law Society 
and the Bar Council. The amendment, designed to emphasise 
the association of the Bar Council, and in terms agreed by it 
and the Council of The Law Society, was accepted without a 
division. 

A lengthy discussion then took place on an amendment 
moved by Mr. Hector Hughes designed to secure lay repre- 
sentation on the various committees to be set up to work the 
‘cheme. This is, of course, one of the most disputable 
matters connected with the Bill, and it has been fully 
canvassed at earlier stages. Superficially there is obviously 
much to be said for associating the lay public with the 
administration of the scheme to the greatest possible extent. 
On the other hand, as the Attorney-General emphasised, 
this is in no sense a nationalised service, but a national 
service the responsibility for which is rested firmly and 
squarely on the two branches of the legal profession. They 
cannot be asked to accept that responsibility unless they are 
given full control over its working in a form which they 
themselves consider workable. Moreover, so far as the 
Area and Certifying Committees are concerned, virtually 
the whole of the work which they will be required to do will 
be work for which laymen will be totally unfitted and their 
presence might well be an embarrassment to applicants. 
Hence the conclusion embodied in the Bill is that lay repre- 
sentation is only possible on the Lord Chancellor’s Advisory 
Committee. These considerations finally convinced the 
majority of the committee, including Mr. Hughes, and, 
notwithstanding some opposition from certain lay members, 
the amendment was lost by seventeen to five. 

Mr. Manningham-Buller then moved an amendment 
providing that there should be not less than three barristers 
on The Law Society’s Committee. This was accepted in 
principle by the Government as it gave effect to an agreement 
reached betwcen The Law Society and the Bar Council. 
Protests were registered by certain members, notably 
Mr. Piratin, at what they regarded as “‘ dictatorship’’ by 
outsid bodies. 

Mr. Hughes then moved an amendment to cl. 7 (9) which 
provides that “* The Law Society shall exercise their functions 
... under the general guidance of the Lord Chancellor.” 
He wanted this to be strengthened by inserting “ and 
directions "’ after “ guidance.”” This was opposed by the 
Attorney-General, who pointed out that it might theoretically 
make The Law Society subject to even closer day-to-day 
control than had been thought appropriate in the case of the 
nationalised industries, and it was withdrawn. 


The final amendment to cl. 7 was moved by Mr. Manningham 
Buller and provided that the annual report to be rendered 
by The Law Society to the Lord Chancellor should include 
a financial statement. It was pointed out that under cl. 9 
the accounts have to be audited and laid before the Lord 
Chancellor, but Mr. Manningham-Buller suggested that the 
audit would necessarily take some time and proper considera- 
tion of the report would not be possible unless the financial 
position was also known. The Attorney-General agreed that 
both the report and the accounts should be laid before 
Parliament and suggested that the point would be met if 
provision were made for laying the accounts before Parliament 
before they had been audited. He also agreed that separate 
accounts would be kept in respect of aid for servicemen 
overseas. In view of these assurances, the amendment was 
withdrawn and cl. 7 ordered to stand part of the Bill. 

Clauses 8, 9 and 10 were approved without amendment, 
but two Government amendments were made to cl. 11, which 
deals with regulations. The first of these provides that 
regulations may make provision for refusing legal aid or 
advice because of the applicant’s conduct when seeking it, 
whether on the same or a former occasion. Its purpose is, 
of course, to deal with the “ vexatious litigant ’’ and there 
was general agreement that it was needed. It was further 
suggested that the amendment should extend to a case where 
an applicant had previously obtained aid by fraud, but the 
Attorney-General doubted this since the applicant would 
already have been liable to punishment for his fraud and 
he did not think that it would be right to punish him again 
by refusing aid in a perfectly honest and meritorious claim. 

“The second amendment provides for the refusal of aid 
where the applicant has available to him rights or facilities 
making it unnecessary for him to take advantage of the 
scheme. If, for example, the applicant is entitled to aid 
from his insurance company, or if he is a member of a trade 
union and wishes to sue his employer in respect of an accident 
arising out of his employment, he will be refused aid until 
he has exhausted the possibility of obtaining assistance 
from them. If such assistance is refused he will then be 
eligible for aid but, under a new clause which is to be moved 
by the Government, the Legal Aid Fund will be subrogated 
to any rights he may have. Mr. David Thomas wished to 
extend this principle by refusing aid to a non-union man in 
cases where he would have been entitled to assistance from 
a union had he joined one, since otherwise, he suggested, 
men would be deterred from joining. The Attorney-General 
very properly refused to allow this Bill to be used as a lever 
for introducing the “ closed shop ’’ principle and pointed out, 
undoubtedly rightly, that even in the field of legal aid a 
union man would still receive substantial advantages since 
solicitors for the unions had acquired an expertise in 
employers’ liability cases which the average solicitor on th 
panel would be unlikely to possess. 

In the debate on cl. 12, dealing with the Lord Chancellor's 
Advisory Committee, the only point of interest was the 
Attorney-General’s indication that it was not intended that 
this should be a supervisory committee, but merely an 
advisory one which would not give advice unless it was 
asked. The committee seemed to be satisfied with this, but 
it is submitted that it is unfortunate that its functions should 
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be so restricted. The main argument used to resist the 
demands for lay representation on the other committees 
has been that the public will be sufficiently associated with 
the working of the scheme because of its representation on 
the Advisory Committee. But it now appears that this 
committee will have virtually nothing to do except to comment 
on the annual report tendered by The Law Society and that 
it is The Law Society’s Committee alone which will be 
watching the actual working of the scheme. Is there not a 
strong case for allowing the ‘“‘ consumer’’ to take part in 
supervision, for this is not a matter which demands legal 
training ? 

An amendment moved to cl. 13 (Offences) was designed 
to enable the accused to elect to go for trial by jury. The 
suggested method of accomplishing this was by increasing the 
maximum punishment from three months to four months. 
(he principle of the amendment was accepted by the Govern- 
ment, but there was a general feeling that it would be better 
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if the intended concession to the accused could be accom 
plished in some less ambiguous fashion, and the amendment 
was withdrawn so that the point could be covered 
on the Report stage. Another amendment moved by 
Mr. Manningham-Buller, providing that any person convicted 
of an offence should repay to the fund the net liability on his 
account, was accepted without a division. 

When the committee rose until Tuesday, 29th March, 
a discussion had just commenced on a Government amendment 
designed to deal with professional privilege. This amendment 
provides that no information furnished by or on behalf of the 
applicant shall be disclosed without his consent except fot 
the purposes of facilitating the proper performance of theit 
duties by The Law Society or the National Assistance Board 
or for the purpose of any criminal proceedings for an offence 
under the Bill. Wrongful disclosure is made a _ criminal 
oftence—an interesting extension of the normal obligation 
of professional secrecy. eee 


EXTRA-TERRITORIAL TORTS: THE SCOTTISH 
VIEWPOINT 


Ir is not often that a Scottish case holds so much interest 
for the English lawyer, be he practitioner, student or 
academician, as does the decision, briefly reported in the 
Glasgow Herald of the 11th December, 1948, in McMenamin 
or McElroy v. McAllister. By the kindness of a correspondent 
we have been supplied with copies of the record and of the 
opinions delivered. 

The action was brought in the Court of Session in respect 
of a tort alleged to have been committed in England, thus 
presenting problems corresponding to some of those which 
have faced the English courts in such well-known cases as 
Phillips v. Eyre (1869), L.R. 4 Q.B. 225, Machado v. Fontes 
1897| 2 O.B. 231, and Carr v. Fracis, Times & Co. |1902 
A.C. 176. Moreover, two of the three claims put forward 
by the pursuer were founded on familiar English statutes 
the Fatal Accidents Acts, 1846 to 1908, and s. 1 of the Law 
Reform (Miscellaneous Provisions) Act, 1934, none of which 
forms part of the law of Scotland. It will be well to emphasise 
here and now that McElroy’s case, being a decision on the 
private international law of Scotland, is of no direct authority 
in England. The private international law of a country 
is international only in a limited sense; unlike the Public 
International Law of Nations it is in reality part of the 
country’s internal law, a fact which forms the basis of the 
preference in many quarters for the term “ Conflict of Laws.” 

With these reservations the English reader may find it 
refreshing to consider, with the open mind of a non-belligerent 
who knows that one day he may be contesting the same 
battlefield, the facts and some of the issues in a case of which 
the importance north of the border is indicated by the fact 
that the appeal from the interlocutor of the Lord Ordinary 
(Lord Stevenson) was remitted by the three judges before 
whom it first came for consultation in a court of seven judges. 

The pursuer in the action was the widow and executrix 
of a passenger in a heavy lorry which had been driven from 
Scotland into England by the defender. A collision occurred 
at Shap, Westmorland, between the lorry and a truck, 
and as a result the passenger was injured and died on the 
4th March, 1946. The pursuer alleged that the collision was 
the result of negligent driving on the part of the defender, 
and on the 23rd May, 1947—-more than a year after the 
accident—instituted in Scotland proceedings in which she 
claimed, on the amended pleadings, “as an individual ”’ 
the sum of £2,000, and a further £2,000 as executrix-dative 
of the deceased passenger. The individual claim was, in 
the alternative, for the solatium for injured feelings and 
pecuniary award for loss of support which Scots Jaw allows 
to a widow, or (if the law of England was held to apply) 
for damages under the Fatal Accidents Acts. As executrix, 
the pursuer claimed damages under the English Law Reform 
Act. Thus her case was put, as the Lord President says, 


alternatively on the assumption that the rights of the parties 
fell to be determined by (a) Scots law and (/) English law. 
The claim under Scots law was unanimously rejected, all 
the judges upholding a decision of the Second Division of 
the Court of Session (Naftalin v. L.M.S. Rly. | 1933) S.C. 259) 
to the effect that a claim for solatium and loss of support 
is a substantive and independent right of action which, if 
it were not recognised by the lex loci delicti, could not be 
admitted by the Scottish courts. The way was thus clear 
for an interesting discussion of the claims based on the 
English statutes. 

The principles applicable in the case of an action brought 
in England in respect of a tort committed abroad are among 
the most familiar in the English Conflict of Laws. Apparently 
clear and simple, these principles yet fit so awkwardly, 
on a literal reading, into any consistent theory of rights and 
obligations that jurists have expended perhaps a_ dis 
proportionate amount of learned ingenuity in the task of 
explaining them. According to the words of Willes, J., 
in Phillips v. Eyre, substantially repeated by Lord Macnaghten 
in Carr v. Iracis, Times & Co., such an action will be enter 
tained only if the act complained of is both (a) of such a 
character that it would have been actionable if committed 
in England, and (4) not justifiable bye the law where it 
was done. 

It is the distinctive phraseology of conditions (a) and (4) 
that has given rise to the difficulty. Rigby, L.J., in Machado 
v. Fontes [1897] 2 Q.B. 231, thought that Willes, J., had 
made the distinction deliberately, and the degision in 
Machado’s case certainly seems to give a meaning to the 
change of wording. A libel allegedly published in Brazil 
was sued on here, and the defendant tried to set up a plea 
that by Brazilian law the statement in question was not 
actionable as a tort, though it was punishable criminally. 
The Court of Appeal refused to admit the plea, upholding 
the plaintiff's contention that it was irrelevant. Some 
phrases of Lopes, L.J., and Rigby, L.J., indicate that they 
were inclined to translate the word “ justifiable as 
“innocent.” On the other hand, Dr. Schmitthoff insists 
(“ English Conflict of Laws,” 2nd ed., pp. 152-5) that the 
ratio of Machado v. Fontes depends essentially on the fact 
that not only the measure but also any night to damages 
at all is an incident pertaining to procedural law. Matters 
of procedure necessarily are the concern of the lex fort. 
On this basis it is possible to assimilate the English principles 
into a theory of “ concurrent actionability,” postulating that 
the act complained of must be actionable both in the docus 
delicti and in the forum, unless the only factor which bars 
an action in the former is one relating to damages. This 
view does not accord with that of most other textwriters, 
though the condition of concurrent actionability itself was 
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adumbrated obiter by Selwyn, L.J., in the Privy Council as long 
ago as 1868 (The Halley (1868), L.R. 2 P.C. 193, at p. 203). 

As regards the private international law of Scotland, 
the principles appear to be generally similar, though possibly 
the case of McLarty v. Steele (1881), 8 RK. 435, went further 
than Machado’'s case in suggesting that a mere moral wrong 
in the locus delicti was sufficient compliance with condition (6). 
The Lord Justice Clerk (Lord Thomson) now declares himself 
firmly against the tendency of McLarty v. Steele. ‘‘ Action- 
ability under the lex loci delicti,” he says in his opinion in 
McElroy’s case, “ seems to me to be in principle a sine gua non. 
Otherwise a quite unjustifiable emphasis is given to the 
lex fori.” he other judges find it unnecessary to pronounce 
finally on this point, though Lord Russell assumes a similar 
principle. 

But, it may be asked, why should the award of damages 
be the only procedural matter which, under the rules relating 
to foreign torts, falls to be determined according to the 
lex fori: What of a question of limitation, for instance ? 
With few exceptions, the running out of a time limit does not 
in English law extinguish a right of action, but merely 
precludes the remedy ; and where, in dealing with contract, 
English courts have had to consider a foreign limitation, 
they have analysed the foreign provision through English 
eyes with a view to discovering whether it is to be regarded 
as affecting the right or remedy (see Huber v. Steiner (1835), 
2 Bing. N.C. 202). “If the prescription of French law 
is no more than a limitation of the time within which the 
action upon the note must be brought in the French courts, 
it will not form a bar to an action in our English courts ”’ 
(per Tindal, C.J., loc. cit). 

McElroy’s case provides an occasion for a reflection of this 
a Scottish court inquiring into the nature of an 
English limitation provision. For, by s. 3 of the Fatal 
Accidents Act, 1846, every action under the Act shall be 
commenced within twelve calendar months after the death. 
The pursuer had waited over fourteen months. ‘The question 
was, therefore, pertinent : Does s. 3 limit merely the remedy 
under Lord Campbell’s Act or does it go further and extinguish 
the right of action itself on the expiration of the time limit ? 
Lord Keith alone, in his dissenting opinion, adopts a view 
consistent with the section’s being procedural only, so as to 
be of no effect in a Scottish forum, and he approaches the 
matter from a slightly different angle. Lord Russell and 
also Lord Mackay (if we read his opinion correctly) hold 
outright that s. 3 imports an inherent condition of the right 
of action conferred exclusively by the 1846 Act, and that 
that right of action ceases to exist on the expiration of the 
twelve months allowed if the action has not then been 
commenced. 

If it is hardly conceivable that this question should arise 
in a purely domestic matter in our own courts, the reasons 
given for these differing views are nevertheless interesting. 
Lord Russell founds partly on the injustice and unreason- 
ableness of allowing the pursuer to improve her position by 
her choice of forum, and partly on an examination of the 
English statute itself, in which is to be found, as he points 
out, both the right, conferred for the first time, of action 
for damages for death and also the express limitation of 
that right. The latter ground is also the main point made 
by Lord Mackay on this part of the case. For the other 
view, Lord Keith looks only to the time of commission of 
the act, and adopting the strict words of Willes, J., asks 
himself whether the act was then justifiable by the law of 
the place where it was done. He concludes that the fact 
that by lapse of time any right of action emerging is 
subsequently lost or becomes unenforceable is really irrelevant. 
“In other words,”’ he proceeds, “ the lex fort looks to the 
juridical nature of the act done according to the lex loct 
and not to limitations that may be placed on the right of 
action by the lex loct.”’ 

Even had Lord Keith’s view prevailed, judgment for the 
pursuer would not necessarily have followed. For it would 
then have become incumbent upon her to proceed to proof 
of the propositions of English law involved, As in England, 
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foreign law is in Scotland a matter of fact to be proved, 
so far as not admitted, by the evidence of expert witnesses. 
This was at the root of the pursuer’s main obstacle. Thy 
Lord President (Lord Cooper), in whose opinior. Lord Carmont 
and Lord Jamieson concurred, left open the substantive point 
as to the effect of s. 3 of the 1846 Act. They held that, 
English law being so far as the Scottish courts were 
concerned a question of fact, the relevant facts (for instance, 
an averment that by the law of England s. 3 merely prescribed 
a limitation of the remedy having no effect outside the English 
courts) ought to have been raised by the pursuer in her 
pleadings. Her failure to plead a sufficiently specific case 
was fatal to her success. The Lord Justice Clerk also refused 
the claim under the Fatal Accidents Acts on grounds of 
insufficiency of pleading. 

Bearing these considerations in mind, a mere Sassenach 
may, perhaps, express respectful surprise that some of the 
other judges appear to have construed for themselves the 
English statute without the assistance of expert evidence. 
It is true that the Lord President expressly says that he 
looks at the English Acts as he would look at any other 
written document referred to in pleadings and he informs 
himself by reference to certain judicial observations of 
Lord Sumner and Lord Wright only on the general scope of 
the Fatal Accidents Act. But Lord Keith quotes both 
didactically and extensively from English judgments in 
support of some of his statements. Lord Russell was disposed 
to think that, without usurping the functions of an English 
lawyer, he might consider and give a rational meaning to the 
relevant terms of the English statute ; while Lord Mackay 
holds that in matters involving a choice between two systems 
of law it is legitimate not only to consult textwriters and 
dicta from foreign judgments, but also to consider and, 


if necessary, construe both the statutes “if expressed in 
intelligible English’ and decisions which have already 


contrasted the two systems in order to ascertain whether 
there is a real conflict of laws. Unlearned in Scottish law, 
the writer cannot but wonder, respectfully, how far these 
tentative excursions into English statutory interpretation 
were induced by the fact that the statutes in question ar 
in the common “ British ’’ tongue. He can, however, point 
to the recent decision of the Court of Appeal in Rowyer 
Guillet et Cie v. Rowyer Guillet & Co., Ltd. (1948), 92 Sox. J. 
731. That case concerned a question of French law partly 
depending on the construction of a French statute and of the 
articles of association of a French company. The French 
courts had already decided a cognate question, but the 
English court held that, though great attention would be paid 
to the French decision, it was entitled and indeed bound itself 
to construe the French documents, “ fortified by the opinion 
of expert witnesses,” and to examine the documents in order 
to make up its mind as between two sets of witnesses. There 
would appear to be no ground for suggesting that, in the 
absence of admissions, the need for “ fortification ’’ by expert 
evidence as to the foreign laws is any less merely because 
the foreign enactment or document happens to be couched 
in the language of the forum. This is subject always to the 
wider judicial knowledge of the House of Lords, which 
embraces simultaneously’ English and Scots Law (Elliott v. 
Joicey |1935] A.C. 209, per Lord Macmillan at p. 236). 

It remains to consider the claim under the Law Reform 
Act. Lord Keith thought also that this should be allowed to 
proceed, but the majority of the judges held otherwise. 
Since the right of action for the benefit of the deceased's 
estate given for the first time by the statute of 1934 was 
matched by no corresponding right in Scotland (see Stewart v. 
L.M.S. Railway |1943) S.C.(H.L.) 19), the cardinal requirement 
of actionability by the lex fort was not fulfilled. 

The pursuer therefore failed under all her heads of claim 
except in respect of a sum of £40 for funeral and other small 
expenses, liability for which was conceded by the defender. 

In the course of his opinion the Lord President made some 
general remarks which will be of interest. “In proposing 
as I do that we should refuse this Reclaiming Motion,’’ h¢ 
said, “ I do not consider that any hardship is being inflicted 
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upon persons in the.position of this pursuer, or that we are 
raking any but the inevitable course. If a person suffers 
a wrong in a foreign country, the primary court from which 
to seek redress is the court of that country, which will 
presumably provide the remedy which the lex loct deltcti 
affords and which knows how to do so. Difficulties may of 
course arise in founding jurisdiction against the defender in 
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the foreign forum, but I should consider that risk a slight one 
where the foreign form is England But if a pursuer 
chooses to sue not in the primary court but in some other 
court of his own selection, he has only himself to thank if 
he finds himself encumbered by difficulties which (as in this 
case) prove insuperable.”’ 


}-¥. J. 


MATRIMONIAL PRACTICE NOTES—I 


l—THE EFFECT OF THE LEGAL AID BILL ON 

DIVORCE PRACTICE 
He Legal Aid Bill provides, in cl. 5 (6), that where the 
maximum contribution payable to the Legal Aid Fund by a 
person receiving legal aid in connection with a matrimonial 
cause is not more than /10, then, unless regulations otherwise 
provide, the solicitor to act for him shall not be one selected 
from the panel, but a solicitor employed whole-time to 
deal with such cases, i.e., one of the divorce units of The Law 
Society. 

It will be interesting to see how this arrangement will 
affect the number of matrimonial causes handled by the 
ordinary practitioner whose name appears on the appropriate 
panel. Although the clause refers to “ matrimonial causes ' 
generally, it is observed that the White Paper explaining the 
proposed new service of legal aid speaks only of “ divorce 
proceedings ”’ in dealing with this provision so that it is probably 
intended to exclude by regulation proceedings between 
husband and wife in the magisterial courts from the operation 
of the clause. If that is so, it must mean that more 
magisterial work will come to solicitors, since the ordinary 
flow of clients will be increased by those who obtain civil 
aid certificates but who, but for the new service, would not 
instruct a solicitor. 

In the divorce court the effect of the clause will be to 
divert to the divorce units the remainder of the work now 
done voluntarily by solicitors under the present poor persons 
procedure —-many cases are of course already, conducted by 
The Law Society—together with all the “ under £10” cases 
under the new scheme. At what means level will the clause 
operate? Taking as an example a man with one child, 
aged three, paying 25s. per week rent, one finds that the 
following allowances will be made: 


Wife .. = 7 - i « tm 0 0 
Child : 19 10 O 
Excess rent .. ne T 7" its 26 0 0 
‘“ Free ’’ income oe i e a. Lo 0 0 

If his contribution is to exceed £10 the 
disposable income must be at least another .. 20 0 O 
Total net income _.. - « £2Is 10 9D 


rhere would be no liability to income tax at that level 
and, therefore, if the man’s gross earnings exceed £273 10s. 
his case will be allocated to a solicitor on the panel. 

In the present conditions of full employment and high 
Wages, that figure is very moderate, and so there may very 
well be for some time a considerable addition to the work 
of the divorce practitioner from those people in the £176—£420 
disposable income group who have not hitherto been able 
to find the whole costs of divorce proceedings. 

However, the proof of this particular pudding, like many 
others now in preparation in the kitchens of Westminster and 
Chancery Lane, will only be found when it appears on the 
profession’s table in about a year’s time, and it will probably 
be more profitable to devote our attention meanwhile to 
questions of immediate practical interest. 


I1.—PROCEEDINGS WITHIN THREE YEARS OF 
MARRIAGE 
_ Where prima facie grounds for a divorce exist but the 
intending petitioner cannot proceed immediately either 
because he or she cannot afford to do so until the new legal 
aid scheme comes into operation or because the marriage 


has not yet subsisted for three years, it may be very desirabl 
to preserve the evidence while it is fresh as well as to settle 
questions of maintenance and custody forthwith. 

Before considering such preliminary proceedings (which 
it is proposed to do in a later article) let us see whether, 
in a “ three year’ case, it may not be worth while to apply 
for leave to proceed immediately. The restriction contained 
in s. 1 of the Matrimonial Causes Act, 1937, does not apply 
to petitions for nullity or for judicial separation, or to any 
petition where jurisdiction is conferred by the Matrimonial 
Causes (War Marriages) Act, 1944. It cannot obviously 
apply to a petition founded on desertion for three years 
or insanity for five years, and so we are left with petitions for 
divorce on the grounds of adultery, cruelty, rape, and unnatural 
offences by a husband, to which may, perhaps, be added, if 
only for the sake of technical completeness, petitions fot 
presumption of death and dissolution. 

Leave to proceed within three years is granted on the 
grounds of exceptional hardship suffered by the petitione1 
or of exceptional depravity on the part of the respondent, 
and the Act directs that the judge shall have regard to the 
probability of reconciliation before the expiration of th: 
three years and to the interests of any children of the marriage. 
“ Hardship’ and “ depravity ’’ are not further defined and 
the judge clearly, therefore, has a wide discretion, with which 
the Court of Appeal will not interfere unless it is exercised 
improperly (Charlesby v. Charleshy (1947), 170 L.T. 532). 

Since applications are heard in chambers, there ts not 
likely to be much reported case law on the section, apart 
from an occasional decision of the Court of Appeal showing 
whether some particular conduct is capable of being regarded 
as exceptional depravity or as producing exceptional hard 
ship. Thus, in Read v. Read (unreported, 8th June, 1942), 
it was held not to be exceptional depravity for a wite to 
conceive a child whilst her husband was on war servic 
overseas and in Fisher v. Fisher [1948, W.N. 138, the wilful 
refusal of complete sexual intercourse by a respondent who 
afterwards committed adultery was not regarded as exceptional 
hardship. 

Applications have been granted where the wife had 
committed adultery with the husband’s brother, or with a 
man with whom she had lived before her marridge to the 
petitioner, or where the adultery had been committed in 
the matrimonial home. 

If the impossibility of reconciliation is demonstrated by the 
fact that although the petitioner had condoned the principal 
offence it has been revived by repetition or desertion, th 
application will be more likely to succeed. 

It seems fairly obvious that in cruelty cases leave to proceed 
on the ground of exceptional depravity will not be granted 
unless the respondent’s conduct goes beyond the more usual 
types of physical violence or deliberate annoyance, or consists 
of sexual malpractices. Leave would no doubt be granted 
with little difficulty if the petition is founded on rape, sodomy 
or bestiality. 

If petitions for a decree of presumption of death and 
dissolution under s. 8 of the Act of 1937 are, indeed, intended 
to be caught by s. 1, which refers to petitions for “ divorce,” 
there 1s no technical reason why an application to proceed 
within three years of the marriage should not be made. The 
petitioner must be able to show that reasonable grounds exist 
for supposing that the other party to the marriage is dead and 
one can easily imagine circumstances of hardship in which it 
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would at least be worth while applying for leave to proceed 
immediately as, for example, where a woman whose husband 
has disappeared after sailing on a ship which was reported 
lost, now wishes to marry a man she has since met and whose 
child she expects to bear. 


II.—THE STANDARD OF PROOF 

It is a truism among lawyers, although it may. have a 
cynical ring to the layman, to say that a case is decided not 
upon the facts, but upon the evidence, and the responsibility 
of advising whether there are prima facte grounds for relief 
in the matrimonial courts is not always easy to discharge. 

Although the reader may be able to call to mind dozens 
of cases where decrees have been granted and orders made 
on the uncorroborated evidence of the petitioner ot 
complainant, the authorities that corroboration of 
some kind is generally essential. Thus, in Collins v. Collins 
and Deal (1916), 33 T.L.R. 123, a decree, granted upon 
evidence of a verbal admission of adultery, was upheld 
because the confession was made freely to the petitioner 
and his sister by a wife anxious for forgiveness, but the 
court emphasised that a confession made by a spouse anxious 
to be divorced must be suspect. The corroboration in that 
case consisted not merely of proof of the confession by a 
witness, but also of its terms and the circumstances in which 


show 


it was given. 


More recently the Court of Appeal has said, in 
Ginest v. Ginest (1948) P. 179, following Churchman v. 
Churchman (1945) P. 44, that in a matrimonial case 
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the same kind of strict proof is required of adultery as 
required of a criminal offence and that it must be proved 
beyond all reasonable doubt to the satisfaction of the tribunal 
of fact. 

Where the charge is cruelty, the Court of Appeal has said 
(Kafton v. Kafton (1948), 92 Sot. J. 154) that although it 
is the practice to require corroboration there is no rule of 
law to prevent the court acting without it. 

Although there not seem to be any particular 
authority upon the standard of proof, in desertion cases 
the practic e is similar. 

Neither the authorities nor one’s experience of particulai 
cases Can possibly lead to the composition of any kind of 
formula which will guarantee success in all cases and the 
only safe rule is to adduce the best available evidence which 
is appropriate to the allegations made, for the kind of evidence 
which is adequate in one case may be hopelessly inappropriat 
and inadequate in another. It is tempting to think that 
evidence of an ad hoc confession plus evidence of association 
will produce a decree in all cases of adultery but where, 
for example, the allegation is that the respondent and 
co-respondent are living openly together in adultery such 
evidence would clearly be less than the best available, and 
the court will usually require something more in such cases. 

Conversely, a spontaneous confession of a single act of 
adultery might well be sufficient to support a decree if, being 
the only possible evidence of the facts alleged, it is corroborated 
by the circumstances in which it was given. 
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VARIATIONS OF SETTLEMENTS ON DISSOLUTION 
OF MARRIAGE 


SECTION 192 of the Supreme Court of Judicature (Consolida 
tion) Act, 1925, the court after a for 
divorce or nullity of marriage has been pronounced to inquire 
into the existence of any settlement, whether ante-nuptial 
or post-nuptial, made by the parties and to make such orders 
with reference to the application of the settled property 
for the benefit of the parties or the children of the marriage 
as the court thinks fit. For the purpose of this section the 
word “ settlement,”’ which is not defined in the Act, has been 
given a very liberal interpretation, and many dispositions 
of property which would not normally be classed as settle- 
ments in the sense in which that word is used by conveyancers 
have, from time to time, been held to fall within the section. 
Nevertheless, the applicability of the section is often a 
matter of doubt. In Bosworthick v. Bosworthick [1927 
P. 64 (C.A.), where a bond executed by the wife securing 
to her husband an immediately payable annuity was 
considered to constitute a post-nuptial settlement for the 
purposes of this section and so susceptible of variation at 
the instance, and in the interest, of the petitioning wife, 
Scrutton, L.J. (at p. 71), uttered these warning words : 
“I desire to say that there is a decision of this court in 
Hubbard v. Hubbard (1901) P. 157, in which a post-nuptial 
assignment of a leasehold house by a husband by way of 
provision for his wife was held not to be a ‘ settlement ’ 
within s. 5 of the Act of 1859 (now reproduced in s. 192 of 
the Act of 1925), and that I can quite well foresee that the 
court will some day be confronted by a case which is midway 
between that and this—for instance, a where 
promissory notes are given to secure a series of payments— 
and the court will then have to say upon what principle 
a case of that character must be decided.” 

Scrutton, L.J.’s warning was timely. The trouble with 
any liberal interpretation of a statutory provision is that 
while the decision which incorporates it may give satisfaction 
in the matter immediately before the court, it becomes next 
to impossible to advise with any feeling of confidence when 
circumstances which are to some extent, but not entirely, 
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similar arise in another A good example of | the 
difficulties in which a court of first instance is placed as thi 
direct result of the absence of any guiding principle in the 
application of s. 192 is the decision in Gunner v. Gunner 
1949} P. 77—-an example indeed which, for the purpose 
of illustration, is all the better because the judgment is, 
to say the least, not easy to follow. 

The facts were that the husband after the marriage took 
out a policy of insurance whereby, subject to the payment of 
premiums, a certain sum would become payable on his death. 
The schedule to the policy identified the payees as “ the 
person or persons entitled under the Married Women’s 
Property Act, 1882, to receive the policy moneys’; and by 
a special condition it was provided as follows: “ This 
insurance is effected under the provisions of the Married 
Women’s Property Act, 1882, for the benefit and separat: 
use of the assured’s wife [naming her} absolutely.”’ Afte: 
a decree of divorce had been pronounced on the husband's 
petition, he applied to have the policy varied. The court's 
power of variation depended on the question whether th: 
policy constituted a “‘settlement,’’ a question which 
Wallington, J., after hearing what appears to have been a 
very full argument and after reviewing a long line of 
authorities, answered in the affirmative. 

Now at first sight it is, | think, somewhat surprising to 
find that a policy effected in circumstances such as thes 
constitutes a “‘ settlement.’’ Presumably the husband had 
not paid all the premiums under the policy at the time o! 
the divorce (a point on which the reports are not clear) but 
the policy would nevertheless have had a surrender value 
and whether the policy matured or not the wife was by the 
terms of the policy the only person to whom the sum assured 
or any part of it could be paid. On the face of it, therefore, 
the transaction would appear to constitute not a “ settlement ”’ 
on the wife, but an out-and-out gift either of the total sum 
assured or of the surrender value of the policy. The possibility 
that the policy would never mature does not appear to have 
been considered in the judgment, but as the husband was 
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under no obligation whatsoever to continue paying the 
premiums, that element of continuing liability to make 
payments which was one of the factors on which the decision 
in Bosworthick v. Bosworthick proceeded was totally absent 
here. On the other hand, there was, in this case, one 
circumstance which was relied upon by the petitioning 
husband and which was not present in the earlier case—the 
fact that the policy had been taken out under the Married 
Women’s Property Act, 1882. 

It is, therefore, necessary to say a word or two on this 
statute. Section 11 of the Act provides, inter alia, that a 
policy effected by a man on his own life and expressed to 
be for the benefit of his wife or children shall create 
a trust in favour of the objects therein named, and the 
moneys payable under any such policy shall not, so long as 
any object of the trust remains unperformed, form part of 
the estate of the assured or be subject to his debts. The 
effect of this provision was last examined in Cousins v. 
Sun Life Assurance Society |1933] Ch. 126, where it was 
held that a wife took an immediate vested interest in a 
policy effected for her benefit under this section, so that on 
the wife’s death in the lifetime of her husband her interest 
passed to her personal representatives and did not enure for 
the benefit of the husband. “ As the plaintiff has declared 
in the policy that it is effected for the benefit of his wife 
simpliciter, that wife takes an absolute beneficial interest 
in the policy ”’ (per Lawrence, L.J., at p. 138). This decision 
supports the view that when such a policy is effected an 
immediate interest arises in favour of the wife or the other 
beneficiaries for whose benefit the policy has been taken out, 
an interest of the kind which passes under a gift rather than 
one that arises under a settlement. The fact that s. 11 of 
the Act creates a trust for its own special purposes is, of 
course, quite equivocal, since the existence of a trust, even 
an express trust, while often the consequence, is in no way 
dependent on the creation, of a settlement. 

3ut the decision in Gunner v. Gunner does not rest on 
consideration of any trust arising under s. 11 of the Married 
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Women’s Property Act, 1882, so much as on _ what 
Wallington, J., took to be the effect of the earlier authorities 
on s. 192 of the Supreme Court of Judicature (Consolidation) 
Act, 1925. In my opinion, when these decisions are carefully 
examined, they do not support the decision which was reached 
in the present case. For instance, Blood v. Blood |1902 
P. 78, and Churchward v. Churchward {1910} P. 195, were 
both examples of the creation of successive interests in 
property, one of which was taken by the spouse—that is 
to say, there was in each of these cases a settlement in the 
most usual sense of the word. In Worsley v. Worsley (1869), 
L.R. 1 P. & D. 648, as in Bosworthick v. Bosworthick, supra, 
the ‘‘ settlement” was a covenant to make payments with 
a continuing liability on the covenantor. In Pvrinsep v. 
Prinsep (1929) P. 225, the main point was whether a 
discretionary trust of which the divorced spouse was an 
object was a “ settlement.” 

On the other hand, it has been held on more than one 
occasion that a simple transfer of property to a spouse does 
not constitute a “settlement ’’ for the purposes of s. 192. 
The salient facts of Hubbard v. Hubbard, supra, have already 
been referred to. In Chalmers v. Chalmers (1892), 08 L.T. 
28, an absolute assignment of property subject to mortgages 
was held not to constitute a settlement, Sir Francis Jeune, P. 
saying in the course of his judgment that “a settlement 
means the settlement of property subsisting between husband 
and wife.”’ 

It is obviously undesirable that the interpretation of a 
remedial provision like s. 192 of the Act of 1925 should be 
hedged about with restrictive decisions on the meaning 
of a word which, except in its technical significance in 
connection with settled land, covers, and is constantly used 
to cover, a great number of dissimilar transactions. but it 
is time that the courts gave us some guidance on the proper 
interpretation of s. 192, and I can hardly think, with all 
respect, that that will be found in the decision in Gunner v. 
Gunner. 


MORTGAGEE v. PROTECTED TENANT 


THE point which came before Vaisey, J., in Dudley and 
District Benefit Building Society v. Emerson (1949), 93 So. J. 
183, was a short one. It was a novel one, too; though, 
as the learned judge observed, one which one would have 
expected to have been before the courts before. 

There were two defendants to an action for possession of a 
dwelling-house which was within control limits. The first, 
who had bought and mortgaged it to the plaintiffs by an 
instrument expressly excluding power to grant a lease under 
the Law of Property Act, 1925, s. 99, did not appear or 
defend the claim, which was based on his default in making 
payments. The second was his tenant, who relied on the 
protection of the Rent, etc., Restrictions Acts. 

Analysing the position, this means that, if the dwelling- 
house was one to which those Acts applied, the plaintiffs 
had to establish either the availability of suitable alternative 
accommodation or the fulfilment of one or more of the condi- 
tions set out in Sched. I to the Rent, etc., Restrictions 
(Amendment) Act, 1933. There was no suggestion of any 
alternative accommodation, and a perusal of the nine para- 
graphs of the Schedule, where one might expect something 
encouraging to plaintiffs in such a case, yields disappoint- 
ment. The nearest one finds to what they would be seeking 
is in para. (d): the tenant without the consent of the landlord 
has sub-let the whole of the dwelling-house. As the plaintiffs 
in this case can be credited with pioneer work in the matter 
of creating and exploiting the dual relationship of mortgagee- 
mortgagor and landlord-tenant (see Dudley and District 
Benefit Building Society v. Gordon {1929| 2 K.B. 105), 
there may have been an attornment clause in the recent 
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The second defendant was, of course, able to stablish 
that as between the first defendant and himself he was a 
lawful tenant, and in his judgment Vaisey, J., appears to 
have been much influenced by this consjderation. A reference 
made to Norman v. Simpson {19460} K.B. 158 (C.A.), in which 
it was held that ‘“ have been lawfully sub-let’”’ in s. 15 (3 
of the 1920 Act refers to the date of the determination of the 
head tenancy, suggests that the plaintiffs did | their 
contentions partly on the determination of a tenancy which 
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came to an end by the re-entry under the purely mo 


provisions. At all events the learned judge came to thi 
conclusion that the second defendant was “ lawfully in 
possession to an extent sufficient to justify his claim unde1 
the Act.’’ 

The reasoning was that, apart from the statute, a mortgagor 
had a power to let. In this way the decision would not extend 


to protect the tenant of a trespasse! whose tenancy woul 
doubt be perfectly valid as between himself and its grantor. 


Nevertheless, the view that statute law has done all it 
was said to have done may be open to some criticism. he 
common-law position was that, while a tenancy granted by a 
mortgagor without the concurrence of the mortgagee bound thi 
mortgagor, the mortgagee could, if he wished to, evict the 
tenant (Keech v. Hall (1778), 1 Doug. 21 There have been 
two changes brought about by statute law which might 
affect the position. The power to grant certain leases wa 
introduced by the Conveyancing Act, 1881, s. 18 ; by subs. (13 
the section applied only if and so far as a contrary intention 
was not expressed by the mortgagor and mortgagee in th 


mortgage deed, or otherwise in writing. This is now the Law 
of Property Act, 1925, s. 99 (13). The other change, on which 
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something might conceivably turn, though I confess I cannot 
suggest any specific point, was the abrogation of the rule 
by which the mortgagee acquired the legal estate. 

One effect of a grant of a tenancy by someone in the position 
of the first defendant in the recent case was considered in 
Iron Trade Employers Insurance Association v. Union Land and 
House Investors |1937| Ch. 313. But, unlike the second 
defendant in the new case, the tenants concerned had sur- 
rendered their tenancy and given up possession, and all the 
court had to consider was whether the mortgagors had broken 
a covenant not, except with the previous written consent 
of the mortgagees who were plaintiffs in the action, to exercise 
the power of leasing conferred by the Law of Property Act, 
1925, on a mortgagor in possession. Farwell, J., held that the 
defendants, when they let part of the premises (as an office), 
were not granting a lease under the statute at all; they were 
merely exercising the old common-law right of letting, and 
the covenant did not apply. As the learned judge pointed 
out, this was binding as between lessor and lessee, and, 
as mentioned in the recent case, Vaisey, J., appears to have 
been much influenced by the “ lawfulness ’’ of the tenant’s 
position. 

sut when pointing out that the lease was not “ under the 
statute ’’ in Iron Trade Employers, etc. v. Union Land, etc., 
Farwell, J., added .and the mortgagees, when they 
ascertained the existence of the lease, had their remedy 
open to them of taking such steps as they thought fit against 
the lessee.’’ In my submission, this means a Keech v. Hall 
drastic remedy, and probably the tenants had come to this 
conclusion already ; but the premises were not residential. 

If, then, in Dudley and District, etc., Society v. Emerson, 
the court considered that the lawfulness of the transaction 
between the two defendants conferred Rent Act protection, 
it would seem that the plaintiffs and first defendant must 
have been landlord and tenant as well as mortgagee and 
mortgagor, so that s. 15 (3) of the 1920 Act, the sub-tenant’s 
charter subsection, would apply. But in that case it is 
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difficult to see why para. (d) of the Schedule to the 1933 Act 
would not have entitled the plaintiffs, subject to reasonable- 
ness, to possession on the ground that the whole dwelling- 
house had been sub-let without their consent. 


CONTROL AND OVERCROWDING 


[he county court decision which was the occasion for my 
article under the above title on 29th January last (93 Sot. J. 
66) has had “ repercussions,”’ the Ministry of Health having 
issued a lengthy circular to housing authorities pointing out 
the limitations on the operation of s. 65 of the Housing 
Act (the Rent, etc., Restrictions Acts not to prevent a land- 
lord from recovering possession of a dwelling-house over- 
crowded in such circumstances as to render the occupiet 
guilty of an offence). 

Attention is drawn to the power conferred by s. 61 to 
authorise, by licence, an occupier (or intending occupier 
to permit persons in excess of the permitted number to sleep 
in the house; and, what is perhaps more important fo! 
practitioners, to subs. (3) of s. 59 (the offence-creating section) 
by which an occupier is excused in the following circum- 
stances: the overcrowding must the result of a child 
attaining the specified age, and the occupier must have applied 
or must apply to the authority for suitable alternative accom- 
modation ; while by way of conditions resolutive, failure to 
accept suitable alternative accommodation and failure to 
remove a person not a member of the occupier’s family, when 
such removal is reasonably practicable having regard to all 
the circumstances, will exclude the special protection. Pre- 
sumably this would have availed the defendant in the cas 
mentioned if he had made an application before the hearing 
of the and thus not been “guilty of an offence’ 
when the jurisdiction to grant an order for possession was 
invoked, It is, in the light of Nevile v. Hardy [1921] 1 Ch. 404, 
and similar authorities, that date, and not the date of 
determination of the tenancy, that matters. 
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HERE AND THERE 


“TVE GOT II 
“T’ve got it! I’ve got it!” cried Swinfen Eady, rushing in 
to tell his wife of his offer of a judicial appointment, and then 
stopped petrified by the look of frozen alarm on her face. 
There was a small-pox epidemic about at the time and the 
domestic feminine mind was working primarily on the possibilities 
of a levelling down to the sick bed rather than up to the bench. 
Well, Richard Roe has got it, or in current idiom ‘“ had it,’’ so 
he begs any chance gentle or indulgent reader to bear with 
him if his instinct is with Richard II (in ‘‘ 1066 And All That ’’) 
to exclaim gloomily, ‘‘ For God’s sake let me sit on the ground 
and tell bad stories about cabbages and things.’”’ M. and B. 
which, I suppose, everyone except the medical profession and 
their legal advisers imagines to be part of a mystic formula 
and not, as is in truth and in fact the case, the initials of a firm, 
may have prevented more pneumonia than any previous human 
agency, but the depression with which the frail flesh subse- 
quently pays toll for its safe deliverance gives one a fairly 
powerful insight into the beautiful effectiveness of even more 
potent drugs as applied (and, of course, if applied) in the 
dispensation of criminal justice beyond the Iron Curtain. It also 
makes one humbly hope that when our own litigation and health 
and wigs, forensic and lay, are all comfortably on the State, the 
State over here won’t get the central office mixed up with the 
dispensary. 
THE RESILIENCE OF PATRICK 

Tue ‘Autobiography of Sir Patrick Hastings’’ solaced my more 
lucid intervals. It ended cheeringly on a note of recovery from 
sickness, a sickness which had so powerfully affected him that, in 
the temporary absence of his family at the theatre, he had composed 
a set of valedictory verses that touched him so deeply as to 
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Mr. S. Carlile Davis, solicitor, of Plymouth, was _ recently 
awarded the Chevalier First Class of the Order of St. Olav by 
the King of Norway in recognition of his service as Vice-Consul 


for Norway over a period of twenty years 


move him to tears and, he relates, they rolled down his cheeks 
as he recited them alone. His family returned. To them he 
read his poem in a voice broken with emotion. ‘‘ They rolled 
on the floor with laughter; they recited it; they sang it; they 
said it was the funniest episode in a hilarious evening and they 


were relieved that I must be feeling so much better.’”’ That 
episode alone would make this latest addition to forensic self 
portraiture almost the best thing of its kind. Sir Patrick’s 


illnesses always seem, to have had happy endings. There wa: 
that earlier one he tells of when quite early in his career he was 
laid low with chicken-pox. Practically raving, closely confined 


with a temperature in the hundreds and spirits below zero, 
with the thought of encircling ruin, he received the visit of his 
clerk with a 400-guineas brief to appear at Maidstone. Thx 


leader was Montague Shearman, ‘The junior was named Hart. 
Neither was on the Home Circuit and custom required that a 
circuit junior should be taken in. The solicitor had just chosen 
the name nearest Hart’s in the Law List. With his pock-marked 
face disguised with fuller’s earth he somehow got himself down 
to the middle of Kent by ten the next morning. There th¢ 
miracle happened. The Grand Jury threw out the bill and the 
case was not tried. 
EVE’S CURE 

THERE are many ways of dealing with illness. The late Eve, J., 
used to tell, with bluff delight, how he once saved his life by 
taking the yellow custardy liquid his ministering angels had 
provided for him, pouring it, when they were not looking, into 
a vessel and disposing of it in a quiet part of the house. ‘ Ten 
minutes later,’’ he would relate, “‘ I was in the West End enjoying 
a glorious pork chop. It saved my life.’’ Perhaps if there was 
the same medicine available in more abundant measure 
would need less health service now. RoE. 


we 
RICHARD 


Mr. Noel John Noble, solicitor, of Barrow, was married on 
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Jeremy Bentham and the Law. Edited by GrEorGE W. 
KEETON and GEORG SCHWARZENBERGER. 1948, London: 
Stevens & Sons, Ltd. 20s. net. 
rhe guiding principle that Bentham wished to see applied in 

every sphere of public activity was the “‘ greatest happiness ”’ 

principle. In his own words: ‘ The right and proper end of 
government in every political community is . the greatest 
happiness of the greatest number.’’ This deceptively simple 
statement has exercised an enormous influence over the minds of 
thousands who never heard of Bentham. It has fitted the 
mood of industrialised mankind, which, even unconsciously, 
finds itself in sympathy with the Benthamite outlook so that, 
since his time, the stream of legal and Parliamentary reform has 
flowed steadily in the direction which he advocated. For that 
reason, among the essays composing this symposium, all of them 
brilliant, none is perhaps quite so important as the last, in which 
Professor A. J. Ayer examines the philosophical implications 
of the principle of utility. Horse-sense was more characteristic 
of Bentham than intellectual clarity and his doctrine that the 
amount of happiness produced is the test of right action turns 
out, when closely and critically examined, to be no very sure guide 
either in practice or in theory. Professor Ayer concludes that 

Bentham did not intend his principle to be crudely applied by 

merely counting the heads of the happy people but meant rather 

that the greatest measure of ensuing happiness, no matter how it 
was distributed, provided the standard in judging actions by their 
results. Other essays deal in detail with the ramifications of 

Bentham’s influence in his own country and abroad throughout 

the entire world. The Faculty of Laws of University College, 

London, has produced a worthy monument to a notable man 

who, despite much violence of expression and intolerance of 

outlook, despite much carelessness and obscurity in his writings, 
was one of the most remarkable men of his day. None of his 
fellow Benchers at Lincoln’s Inn, indeed none of his contemporaries 
in the legal world, has exercised so wide and enduring an influence. 


Oyez Practice Notes, No. 8: Local Land Charges. By C. K. 
Puititips, M.A., of Lincoln’s Inn, Barrister-at-Law. 1949. 
London : The Solicitors’ Law Stationery Society, Ltd. 2s. 6d. 
net. 

This booxlet collects together the relevant statutory provisions 
and rules and other material factors, e.g., the relevant provisions 
of The Law Society’s General Conditions and of the National 
Conditions of Sale, affecting local land charges. The number 
of local land charges is constantly being added to and the register 
now extends to ten Parts, Pt. III being also sub-divided into 
three parts, so that this booklet is to be welcomed as a guide 
to an important branch of conveyancing practice. The author 
states that it is impossible to generalise as to which authority 
keeps which part of the register but goes on to say that, inter alia, 
Pt. IV will be found with urban and rural district councils, and 
Pts. III, VI and X with county councils, who are local planning 
authorities. In fact many entries in Pt. IV will be found with 
county councils and conversely the proper officer to register 
planning changes in Pt. III and entries in Pts. VI and X is the 
clerk of the county district council. This omy serves to emphasise 
the importance of the author’s subsequent advice that except 
in county boroughs, and in the City of London, it is always 
necessary to send search requisitions to two local authorities 
on the same parcel of land. The information given in this 
booklet should be known to all conveyancers but it is not readily 
available elsewhere in such a compact and convenient form and 
the booklet should be a very useful, handy and time-saving source 
of information on the subject. 


Oyez Practice Notes, No. 14: The Solicitor’s Guide to 
Development and Planning. By hk. N. D. HAmILrton, Solicitor 
of the Supreme Court. 1949. London: The Solicitors’ Law 
Stationery Society, Ltd. 7s. 6d. net. 


In this ‘‘ Guide,’’ Mr. Hamilton leads the reader through the 
labyrinth of the planning legislation of the past two years. No 
surer guide could be wished for, and the practitioner who follows 
the path set by the author will find it as easy as the nature of the 
subject permits. While this book has been expanded from 
articles which have appeared in this journal, much that is of 
interest and value has not previously appeared in print. It is 
a comprehensive guide to a difficult subject, lucidly written and 
oltering many helpful suggestions for the solution of difficulties 
squarely faced by the author. Especially valuable are the 
hotes on the meaning of development, where the new law is 
integrated with the old, and those on the substance of an appeal 
against refusal of a planning permission, where the author 


examines those arguments likely to succeed and to be met with, 
giving pointers as to the necessary evidence and_ indicating 
where other suggestions may be found—matters on which the 
Act and Statutory Instruments are silent. 

The notes on the effect of the Act on conveyancing practice 
will be particularly appreciated by the practitioner. Though 
the enquiries and searches advised may seem to be a counsel of 
perfection in view of the desire of both vendor and purchase1 
to complete quickly, yet “‘ there’s no harm in asking ”’ even if 
the answers are not always as clear and complete as one would 
wish. The book is, perhaps, a little long to be without an index 
but the table of contents is detailed and, once read, gives the key 
to the layout which will not then be forgotten. If the busy 
solicitor or managing clerk will take it home to read over a week 
end—and it is pleasant enough and not too long for that—he 
will return to his desk on Monday morning with a new confidence 
that he will be able to advise correctly on every-day matters of 
planning and development, and if he is at all concerned with 
these matters in his practice, the ‘‘ Guide ”’ will not stray fat 
from his desk. 


The Children Act, 1948. Kdited by A. C. L. Morrtsor 
C.B.E., Miss M. M. WELLS, M.A., E. Eton, D.S.O., T.D., and 
L. G. BANwELL. 1948, London: Butterworth & Co. 
(Publishers), Ltd. 15s. net. 


Intended partly as a companion volume to Clarke-Hall and 
Morrison’s ‘‘ Law Relating to Children and Young Persons, 
the present book is nevertheless quite self-contained. Its 
central feature is a full annotation of the two recent Acts on an 
important branch of family law. Besides an index there are 
valuable tables of cross-references at the headings of the various 
parts of the Children Act, and a good working knowledge and 
background can be obtained from the 26-page introduction. 
The work will be especially useful to all who have to advise 
local authorities and voluntary bodies whose work is affected 
by the recent extensions of the law on the subject. 


Executorship Law and Accounts. By the late D. IF. pr L’Hosti 
RANKING, M.A., LL.D., ErRNEst Evan Spicer, F.C.A., and 
the late Ernest C. PEGLER, F.C.A. Seventeenth [dition by 
H. A. R. J. Wirson, F.C.A., F.S.A.A. 1948. London: 
Sir Isaac Pitman & Sons, Ltd. 30s. net. 


It is not easy at first to discover to which section of the 


interested public this book is addressed-—-to lawyers, to 
accountants or to personal representatives themselves with 
inquiring minds. ‘The combination of law and accountancy 
within the covers of one book does not always come off from the 
point of view of either profession, yet this work’s record of 


seventeen editions in fifty-three years tells its own tale of succe 
We shall not presume to appraise its merits as a work of 
accountancy, but we will say that it is ol real practical value foi 


a practising solicitor to have by him a book which sets out and 
illustrates so clearly the numerical side of transactions which 
concern him so frequently. The changes in the rates of tax and 


duty as well as other alterations in the law since the last edition 
have been incorporated in the examples as well as in the text. 
As a result the law appears both soundly and on the whol 


adequately stated. The authors and editor are not afraid to 


detail the facts of decided cases where these are helpful as 
illustrations or as aids to the proper understanding of thi 
authorities. Before the next edition, however, someone should 
overhaul the method of citation and see that the inaccuracies are 
corrected. (1940) T.R. 371, for instance presumably means 
56 T.L.R. 877 (Jopling v. C.1.R., p. 376), volume numbers in the 
All England Series are more than once omitted, and the Law 


Keport references are not always given. 


Principles of Company Law. By His Hon. ALFRED I. Topiam, 
K.C., Bencher of Lincoln’s Inn. Eleventh Edition. 1948 
London: Butterworth & Co. (Publishers), Ltd. 21s. net. 


The new edition of this well-known book will be welcomed by 
many, for few books state the elements of company law as clearly 
and succinctly as this. It is necessary in order to obtain simplicity 
that a considerable amount of detail should be omitted, but it 
will be found that few details of major importance are ignored. 
In the process of simplification a few half-truths without qualifica 
tion have appeared and it is hoped that in the next edition this 
position may be corrected. Like other recent editions of books on 
company law, this edition bears signs of having been completed 
somewhat too quickly in order to appear as soon after Ist July, 
1948, as possible and some important provisions of the 1948 Act 
have been dealt with by inserting an additional sentence or 
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paragraph in existing text although complete re-writing of a 
page or two would have been preferable. The form of prospectus 
in Appendix C is apparently the contribution of some assistant 
of the author, as one cannot imagine that the author himself 
would have drafted such a palpably unsatisfactory document 
full of basic inaccuracies. Despite the above criticisms there is 
ittle doubt that taken as a whole, this book achieves admirably 
the purpose for which it is designed and will continue to command 

a ready sale. 

Palmer’s Company Guide. ‘ This isthe Law”’ Series. Thirty- 
sixth Edition. By J. CHArLESwortH, LL.D., of Lincoln’s 
Inn, Barrister-at-Law. 1948. London: Stevens & Sons, Ltd. 
6s. Od. net. 

This is the thirty-sixth edition of the layman’s favourite 
book on company law. This well-known book, one of the “ This 
is the Law ”’ series, well deserves its prolific sales and there is 
nothing in this present edition to raise any doubt that its popu- 
larity will continue. The name of the author is, indeed, a 
guarantee of the accuracy and value of the book. It is not 
really a practitioner’s book but many practitioners would find 
it of great value. 

The Judicial Dictionary. By IF. Stroup, of Lincoln’s Inn, 
3arrister-at-Law. Supplement, 1930-1946, by JOHN BuRKE, 
of Lincoln’s Inn, Barrister-at-Law. 1947. London: Sweet 
and Maxwell, Ltd.; Stevens & Sons, Ltd. 63s. net. 

This Supplement brings Stroud’s Judicial Dictionary, at 
present, unfortunately, out of print, to the end of 1946. It 
contains all the headings given in the main work or in the 1931 
Supplement (also out of print now), and the reader is able by 
reference to this Supplement to find where the subject is dealt 
with and whether there has been any new addition. The 
Supplement covers case law, definitions in statutes and statutory 
rules and orders of general interest, and also a table of statutes 
which have been judicially considered. 

The Electricity Act, 1947. By Sir Joun Darton, A.M.LE.E., 
F.C.LS., of Gray’s Inn, Barrister-at-Law. 1948. London: 
Butterworth & Co. (Publishers), Ltd. 21s. net. 

This book may be regarded as the successor of Wills’ ‘“‘ Law 
Relating to Electricity Supply,’”’ which was a standard work 
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from 1882 onwards. The present volume is a reprint from 
Butterworth’s Annotated Legislation Service. 300k I (22 pages) 
is introductory, and Book II (135 pages) gives the text of the Act, 
copiously annotated, and also the Hydro-Electric Development 
(Scotland) Act, 1943. There are also 259 pages of appendices 
containing the text of regulations. Dealing with a specialised 
branch of the law, this book will be indispensable to those engaged 
in an expanding industry, of growing importance to the nation 
and to individuals. 


Chorley and Tucker’s Leading Cases on Mercantile Law. Third 
Edition. By Lorp Cuorvey, M.A., and O.C. Gites, LL.M. 
1948. London: Butterworth & Co, (Publishers), Ltd. 
15s. net. 

The editors of this new edition of a well-known collection of 
case notes have not been panicked into revising the selection of 
cases merely for the sake of including something up to date, 
in which sane attitude they are surely to be commended. A tru 
leading case is well capable of surviving modern illustration, 
and such an admirable and comprehensive selection as this needs 
little refurbishing. Nevertheless, one would not have expected 
to find Foakes v. Beery treated twice under different headings 
without at least a note of the Central London Property case and 
others on the same lines which have caused such a stir in the 
last two years. The judicial spurnings of the necessity for 
consideration have not all been obiter. 

The method of the work is an extremely sound one. After a 
pithy italicised sentence by way of headnote, the facts of the 
leading case are given in a watertight section, then a statement 
of the decision with extracts from the judgments, followed by 
a series of notes emphasising the principle and referring to the 
illustrative cases. We venture to question the accuracy of the 
note on p. 82 as to the effect of s. 21 of the Limitation Act, 1939. 
The time in cases of tort against public authorities runs from 
the accrual of the cause of action, no longer from the act causing 
But apart from this the notes strike us as a model 
of felicitous compression, The production of the book is scarcely 
up to the best standards. The cover of the review copy is already 
parting company, and a single perusal of the text has revealed 
six misprints or blemishes—on pp. viii, xiv, 16, 60, 249 and 272. 


the damage. 


NOTES OF CASES 


COURT OF APPEAL 
TRUSTEES: POWERS OF REINVESTMENT: REALTY 
In re Wellsted; Wellsted v. Hanson 


Lord Greene, M.R., Somervell and Cohen, L.JJ. 
17th February, 1949 

Appeal from Vaisey, J. ({1948] Ch. 610; 92 SoL. J. 425). 

The testator, who died in 1920, by his will made in 1915 gave 
his residuary estate, which comprised a substantial amount of 
realty, to his trustees on trust for sale upon certain trusts. At 
the material time the trust estate included (a) investments 
in trust securities, the proceeds of the sale of real estate before 
1926; (b) similar investments, the proceeds of such sales since 
1926; and (c) balances of sale as in (b) awaiting investment. 
The] trustees and the beneficiaries sui juris desired to reinvest 
these funds and the proceeds of further sales of real estate in 
the purchase of further real estate as an investment. Vaisey, J., 
held that s. 28 (1) of the Law of Property Act, 1925, did not 
confer powers on the trustees to use the proceeds of sale for the 
purposes of investing and reinvesting in land, and that the 
acquisition of new land was only admissible for the preservation, 
protection or improvement of unsold land. The defendants 
appealed. 

LorD GREENE, M.R., said that the powers conferred on the 
trustee by s. 28 (1) included the powers of application and choice 
of application conferred by s. 73 of the Settled Land Act, 1925 ; 
the word “‘all,’”’ when applied to those powers, meant “all”’ 
and there was no context sufficient to cut it down so as to exclude 
certain of those powers. He [his lordship] had no doubt that 
s. 28 conferred power on the trustees to purchase land for a 
purpose connected with settled land, or as an investment, or 
partly as one or partly as the other, or to buy it with no particular 
ideas one way or the other. As regards investments in trust 
securities, which the trustees already held, it could not be said 
that the powers conferred on the trustees by s. 28 were exhausted 
because the whole trust for sale had been carried out. So long 


as the proceeds could be traced, they remained ‘‘ proceeds of 
sale ’’’ within the meaning of subs. (1) of s. 28. 


Whether or not 


in any individual case they were traceable, depended on the facts 
of the case; in the present case the principle could be applied 
because the investments in question did represent the actual 
proceeds of sale. 

SOMERVELL and CoHEN, L.JJ., delivered concurring judgments. 
Appeal allowed. 

APPEARANCES: Pascoe Hayward, K.C., and Hesketh (Smith 
and Hudson, agents for Rollit, Farrell & Bladon, Hull); Wilfrid 
Hunt, Jennings, K.C., and Geoffrey Cross (Smith & Hudson). 

[Reported by ‘Crave M. Scumitruorr, Esq., Barrister-at-Law.] 
RATING: SEPARATE ASSESSMENT OF PART OF HOUSE 
Horsham and Worthing Area Assessment Committee v. Helman 
Bucknill, Evershed and Denning, L.JJ. 17th March, 1949 

Appeal from the Divisional Court (92 Sot. J. 542; 64 T.L.R. 
486). 

The respondent ratepayer, the owner of a house at Worthing, 
let to one Miles, at 37s. 6d. a week, by a verbal agreement two 
living rooms and a kitchen-scullery on the first floor for Miles’ 
sole occupation, himself remaining in occupation of the ground 
floor and one room on the first floor. It was provided that there 
should be joint use of the bathroom, w.c.’s and the front and back 
doors of the house. The respondent ratepayer was responsible 
for the cleaning of the hall, stairs and landings. The appellant 
assessment committee, on a proposal, to which the ratepayer 
objected, for the amendment of the valuation list for the area, 
made separate assessments to rates in respect of the two parts 
of the house thus occupied. Quarter sessions, on the ratepayer’s 
appeal, confirmed the assessment, subject to the question, left 
for the opinion of the High Court, whether there was evidence on 
which they were entitled to find that the rooms let to Miles were 
in separate rateable occupation from the rest of the house. 
(Cur. adv. vult.) 

BUCKNILL, L.J., said that how much control the landlord 
intended to give and how much control he intended to retain, 
was a question of fact in each case. Naturally the landlord, if he 
remained in occupation, retained control over the whole house. 
It was reasonable that he should not be held to have parted with 
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it unless there were clear evidence in the form, for example, of 
structural alterations to that effect. There was, however, no 
cogent evidence of that kind in the present case. No case had 
been cited to the court in which a person occupying rooms in a 
house of that kind, in which his landlord continued to live, had 
been separately rated in respect of those rooms; but several 
cases had been cited in which the landlord was held to remain in 
occupation of the whole house for the purpose of rateability, 
ilthough he had granted to another a right to occupy some of the 
rooms in his house. Apart from the use of the words “ sole use 
and occupation ”’ in the verbal agreement, there did not seem to 
be any evidence which might not be said to be neutral. —that was, 
applicable either to a tenancy or to a lodging. Those words 
were not conclusive of the matter; a man might have the 
exclusive use of the rooms and yet be a lodger (see Allan v. 
Liverpool Overseers (1874), L.R. 9 Q.B. 180, and Bradley v. 
Baylis (1881), 8 O.B.D. 195). In his opinion, the proper answet 
to the question left was that, unless there was clear evidence of 
an intention by the landlord to abandon control of the rooms in 
question, there was not a rateable occupation by Miles. The 
amount of control retained by the landlord was a question ot 
fact; and the facts stated by quarter sessions did not indicate 
any clear evidence of an abandonment by the landlord of his 
control over the rooms occupied by Miles. There was therefore 
no rateable occupation by the latter, and the appeal failed. 

EVERSHED, L.J., agreeing that the appeal should on the tacts 
be dismissed, said that he was not satisfied that the test for 
rating liability in such cases as the present was that which 
Denning, L.J., would be stating in his judgment. He (Ivershed, 
L.J.) thought that though, in general, legal title was not the test 
of rateability, nevertheless, in the special case of one who 
occupied rooms in the house of another, it was. 

DENNING, L.J., also agreeing that the appeal should be 
dismissed, said that in three cases concerning questions of franchise 
there had been a demise and not a licence, yet the tenant of the 
rooms had been regarded as a lodger. In holding that Miles was 
to be regarded as a lodger for rating purposes, he did not wish it 
to be supposed that he thought that he was to be regarded as a 
lodger for the purposes of the Rent Restriction Acts. He plainly 
was not. On the facts stated, he was a tenant protected by those 
\cts (see Cole v. Harris [1945|) K.B. 474). He (his lordship) 
therefore thought it important to say that, in his opinion, in this 
branch of -ating law as in others, the distinction between a 
demise and a licence was not the test of rateable occupation. 
\ppeal dismissed. 

APPEARANCES: Scott Henderson, K.C., and Harold Brown 
(Waller, Neale & Co., for Marsh & Ferriman, Worthing) ; Ashe 
Lincoln, K.C., and Heathcote-Williams (A. Kramer & Co.). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


CHANCERY DIVISION 
BANKRUPTCY: CREDITOR’S GARNISHEE ORDER: 
COMPLETION OF ATTACHMENT: RECEIPT OF DEBT 
George v. Tompson’s Trustee 
Wynn Parry, J. 25th February, 1949 

Summons. 

On 17th February, 1948, the plaintiff obtained judgment 
against X for £38 and {5 7s. 3d. costs. On 24th February he 
issued a garnishee order against WG, a debtor of X, and on 
28th February WG paid /46 11s. 3d. into King’s Lynn County 
Court. On 18th March, 1948, the plaintiff obtained an order 
from the county court for payment of £43 7s. 3d. together with 
the costs of the garnishee summons, out of the moneys paid in 
by WG. On the same day plaintiff's solicitors applied to the 
officers of the county court for payment, but were informed that 
it was not the practice of the court to pay out money on court 
days. The solicitors repeated their request on 19th March, but 
were informed that the county court banking account was not in 
funds and that the money would be available for payment on 
23rd March. On the same day, i.e., 19th March, at 10.45 a.m., 
a receiving order was made against X, but the plaintiff and his 
solicitors were unaware of it or of any available act of bankruptcy 
committed by X. On 23rd March, plaintiff’s solicitors again 
applied to the county court office for payment, but were informed 
that no remittance had been received from the County Court 
Department of the Lord Chancellor’s Office the same day, 
some time later, they were informed by the county court office 
that a receiving order had been made against X and they were 
instructed by the Official Receiver to retain the money. The 
court was asked to determine whether the attachment of the 
debt was completed within the meaning of s. 40 (2) of the 
Bankruptcy Act, 1914, and whether the plaintiff was entitled to 
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the benefit of the garnishee proceedings as against the defendant 
who was X’s trustee in bankruptcy. 

Wywn Parry, J., said that although the plaintiff had taken 
every step which lay within his power to make the attachment 
complete and although the circumstance that at the date of the 
receiving order he was not in actual receipt of the money wa 
due entirely to some breakdown in the administration of the 
court, nothing short of actual receipt of the money was sufficient 
to allow the garnishee to keep the fruits of his judgment. In 
view of the weight of authority, in particular Jn re Fairley {1922 
2 Ch. 791, no other interpretation of s. 40 (2) was justified. In 
the result, the plaintiff had not completed the attachment and 
was not entitled to the money. 

APPEARANCES: F*, H. Lawton (Deacons & Pritchards, agents 
for Hawkins, Ferrier & Newnes, Wing’s Lynn); Curtis-Raleigh 
(Bowkers). 

{Reported by Crive M. Scusmitinorr, Esq., Barrister-at-Law.] 


FAMILY PROVISION: DEPENDANT IN MENTAL 
HOSPITAL: FACILITIES UNDER NATIONAL HEALTH 
SERVICE ACT, 1946 
In re Watkins, deceased ; Hayward v. Chatterton 


Koxburgh, J. 3rd March, 1949 


Adjourned summons. 

The plaintiff, a daughter of the testator, was, by reason of 
some mental disability, incapable of maintaining herself, and since 
28th May, 1945, had been detained in a private mental hospital. On 
6th November, 1946, the National Health Service Act, 1946, was 
passed, which, as from an appointed day (which was not then 
fixed), provided that a free hospital service should be available 
to patients suffering from mental illness. By his will made on 
l4th May, 1947, the testator, who was aware of the provisions 
of the Act, after having bequeathed his freehold residence and 
household goods to a beneficiary free of all duties, gave thi 
residue to his trustees upon trusts for sale and conversion and 
directed them to divide the proceeds between such of his three 
daughters (one being the plaintiff) as were living at his death. 
The testator died on 25th October, 1947, and after his death the 
Sth July, 1948, was fixed as the appointed day under the Act. 
It was contended on behalf of the plaintiff that the testator had 
not made reasonable provision for her maintenance. 

ROXBURGH, J., said that the principal question which he had 
to determine was whether it was reasonable for the testator to 
make provision for the plaintiff upon the footing that she could 
and should be maintained free of charge under the National 
Health Service Act, 1946, because it was quite certain that if he 
was unreasonable in proceeding upon that footing, he had not 
made reasonable provision for her. In his {his lordship’s 
judgment, he was entitled to make provision upon that footing 
No doubt people who had private means of their own were still 
free to choose between accepting the benefits of the National 
Health Service Act and paying substantial sums for the preserva 
tion of their liberty of choice, but it was too late in the day to 
say that it was humiliating for people to suggest that they ought 
to take advantage of the State facilities if they themselves had 
not the means to do otherwise. Upon that footing, the provision 
made was entirely reasonable having regard to the plaintiff's 
existing needs. The only matter which remained was the interim 
period between the testator’s death and the appointed day ; the 
testator did not know how long it would be before the hospitals 
were in fact taken over by the State, but he had no reason to 
suppose that it was going to be a long period. He had made 
substantial payment to the home immediately before his death, 
and the moneys available tor maintenance of the plaintiff during 
the interim period were sufficient to maintain her at the home. 
Summons dismissed. 

APPEARANCES: Plowman (Godden, Holme & Co.); Sparrow, 
Peter Foster (Burton, Yeates & Hart); Milner Holland, WA 
and Newsom (Bartlett & Gluckstetir). 


Reported by Curve M. Scumirruorr, Esq., Barrister-at-Law 


SETTLEMENT: CONSTRUCTION: ACCRUER 
CLAUSE 
In re Huntington’s Settlement Trustees ; Struthers v. Mayne 


Jenkins, J. 4th March, 1949 


Adjourned summons. 

By a settlement, dated 3rd January, 1903, the settlor consti 
tuted four separate trust funds, one for his son, and one for each 
of his three daughters. As regards the son, it was provided 
in the settlement that his fund should be held in trust for him 
absolutely if and when he should attain the age of thirty years. 





218 THE 
The settlement further contained a general accruer clause which 
provided that in case the trusts declared concerning any of the 
four trust funds should fail, that trust fund ‘“‘ shall go and accrue 
by way of addition to the others or other of the said trust funds 
of which the trusts hereinbefore declared shall not then have 
failed or determined, and if more than one in equal shares.” 
The settlor’s son attained the age of thirty years on 
22nd October, 1914, and died on 7th July, 1944. On 20th January, 
1948, one of the three daughters of the settlor died, and the 
court was asked to determine whether, as the effect of the accruer 
clause, the son’s trust fund participated in the division of the 
deceased daughter’s fund notwithstanding the fact that the 
son’s fund had been paid out to him when attaining the age of 
thirty. 
JENKINS, J., said that the answer depended on the construction 
of the words “‘ shall not then have failed or determined ”’ in the 
accruer Clause. Obviously the trusts for the benefit of the son 
had not failed, but it was argued that they had determined 
because the son having become absolutely entitled, the trustees 
had paid away the trust fund and it was completely out of their 
hands. He {his lordship} could not accept that argument ; 
the words “ or determined ’’ were quite common conveyancing 
phrases so as to meet the case of what might be termed a partial 
failure. On the proper construction of the clause, the trusts 
of the son had not failed or determined; there was still in 
operation the trust for him absolutely and the fact that the 
trustees had paid his fund over to him did not bring about a 
failure or determination of that trust for the purposes of the 
accruer Clause, 
APPEARANCES: BP. 
(Johnson, Jecks & 
Beard & King). 
[Reported by Crive M. Scumirruorr, Esq., Barrister-at-Law. 


Cozens-Havdy Horne, A. A. Baden Tuller 
Colclough); J. I’. Bowyer (Young, Jackson, 


IN BANKRUPTCY] 
CLAIM FOR ALLEGED MISFEASANCE 
DIRECTOR: UNLIQUIDATED DEBT 
In re A Debtor 

Jenkins, J. 14th March, 1949 

Appeal from decision of Official Receiver. 

X was the director of Y, Ltd., which alleged that X, when 
representing Y, Ltd., in a French company that was a subsidiary 
of Y, Ltd., received and applied improperly moneys of the 
French company which were the beneficial property of Y, Ltd. 
It was further alleged that X, with two other persons, had used 
those moneys for speculative investments which resulted in a 
profit for him. Y, Ltd., sued X in the High Court for damages 
for misfeasance and breach of trust as a director of Y, Ltd., and 
for an account of the profits made by him, and further sued X 
jointly with the other two persons for £19,900, being the sterling 
equivalent of the francs allegedly applied to the improper 
speculations. A receiving order was made against X, and Y, Ltd., 
filed a proof wherein it was asserted that X was “‘ indebted to 
[Y, Ltd.| in the sum of £21,960 17s. 5d., being as to £19,900 
damages for misfeasance and breach of trust as a director of 
|Y, Ltd.| in the circumstances set forth in the statement of claim 
in the action in the High Court,” and £2,060 17s. 5d. interest or 
that sum at the rate of 4 per cent. The Official Receiver, as 
chairman of the first meeting of creditors, rejected the proof of 
Y, Ltd., for the purposes of voting on the ground that their 
claim was, in essence, for unliquidated damages. Y, Ltd., 
appealed from the decision of the Official Receiver. 

JENKINS, J., said that essentially damages of the kind claimed 
were in the nature of an unliquidated claim, and they could not 
be classified otherwise on the ground that a figure had been put 
on part of the claim. The claims of Y, Ltd., had to be regarded 
as a whole ; it was impossible to say until the judgment in the 
action what was the amount of the debt due from the debtor to 
Y, Ltd., by reason of the various improper transactions alleged 
against him. It might be greater than £19,900 and interest, and 
it might be less. The probability that it would not amount to 
less than 419,900 was not sufficient to alter the character of the 
claim from what its true nature was, namely, a claim for 
unliquidated damages, or, in other words, damages to be assessed 
for misfeasance and breach of trust, into something in the nature 
of a claim for a liquidated sum due and payable and ascertained 
beyond peradventure. The question of conversion from francs 
into sterling would not have been enough to prevent the court 
from holding that the debt was a liquidated debt, if, in other 
respects, the debt had fairly answered that description. Appeal 
dismissed. 

APPEARANCES : 


BANKRUPTCY : 
OF 


Cyril Salmon, W.C., and Maurice Share (Evans, 


Baker & Co.) ; Aronson (Solicitors for the Board of Trade). 
[Reported by Crive M. Scumittuorr, Esq., Barrister-at-Law. 
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DAMAGE: VALUE PAYMENTS: AFTER- 
DAMAGE VALUE 

In re City of London Real Property Co., Ltd. and In re War 
Damage Act, 1943 

17th March 


WAR 


Vaisey, J. 1949 


Special Case. 

Appeal by the City of London Keal Property Co., Ltd., from 
a determination of the War Damage Commission. The company 
were the successors in title to Fenchurch Street Properties, Ltd. 
to whom at the material time the property belonged. It con- 
sisted of Nos. 14 and 16 Norwich Street, City of London, a 
warehouse used in the printing trade. On 10th May, 1941, 
it was so seriously damaged by bombing that it became a total 
loss within s. 7 of the War Damage Act, 1943. The owners 
claimed a value payment, and it was agreed that the before 
damage value of the property was £12,500; the only disput 
was as to the computation of the after-damage value. The value, 
it was agreed, was the amount which the property might have 
been expected to realise on a sale as specified in Sched. II, para. 2, 
of the Act. The Commission contended that the sale must be 
assumed to have been effected under the conditions (social, 
economic and political) prevailing on 31st March, 1939, and that 
the provisions of regs. 50 and 51 and the restrictions of reg. 56a 
of the Defence (General) Regulations, 1939 (S.R. & O., 1940, 
No. 1678), as amended by S.R. & ©., 1941, No. 437, in force 
on 10th May, 1941, did not constitute restrictions passed befor 
that date within Sched. II, para. 1, and that it must be assumed 
that all other buildings were, as on 31st March, 1939, unaffected 
by war damage. The appellants contended that the after-damag« 
value of the property was that which it might have been expected 
to realise on such a sale, if the building had been demolished 
by enemy action during a war in which the physical condition 
of all other buildings was as it was on 10th May, 1941, and 
when labour and materials for rebuilding (as was undoubtedly 
the case) were not readily available. They further said that th 
property must be valued as subject to restrictions which practi 
cally prohibited building operations and exposed any purchase 
to the risk of requisition. 

On the former view, of 
value was £3,700, and the appropriate 
on the appellants’ view, after-damage value was 42,275, and 
the value payment would be £10,225, though the appellants’ 
figures were not accepted by the Commission. 

VaIsEY, J., in a reserved judgment, said the question he had 
to decide might be thus stated—how much of the conditions 
of the year 1941 were to be written back, as it were, into the 
conditions of 1939, and the answer turned principally on a few 
words in Sched. II to the Act. His lordship then referred to 
s. 10 of the Act, and then read para. 2 of Sched. II. That said 
that the sale referred to was a sale of the fee simple, so however 
that the time to be referred to for the purposes of para. 1 (1) (c) 
and (d) was to be, (a) as regards the value of the hereditament 
in its former state, the time immediately before the occurrence 
of the war damage and (6) in its latter state, the time immediately 
after the occurrence of the war damage. By para. 1, the hypo- 
thetical sale referred to in s. 7 (2) of the Act was to be a sale 
(a) in the open market, (b) with vacant possession, (c) subject 
to (i) any restrictive covenants, easements or other rights, 
(ii) any public right of way, and (iii)—these were the words 
he regarded as vital in the present case—any restriction imposed 
by or under an enactment before the War Damage Act, 1941, 
to which the hereditament was subject at the time immediately 
before the war damage occurred, (d) free from any other incum- 
brance and without regard to any liability of the hereditament 
to become subject after the said time to any restriction imposed 
by any enactment. 

The point might be further formulated thus: were the 
restrictions referred to confined to those which affected the 
property itself in particular, or specially, and ejusdem gene) 
with the matters specified under heads {i) and (ii), or did they 
include, as the appellants said, such restrictions as affected all 
other similar property in general, without special application to 
the property in particular, and whether or not ejusdem generis 
with the matters specified under heads (i) and (ii) ? 

It was not strictly accurate to speak of restrictions affecting 
or imposed on property. It was the owner of the property 
that was restricted in his freedom to use it as he liked. Som 
restrictions were so general that no vendor need call a purchaser's 
attention to their existence, but other restrictions such as building 
lines, requisitioning orders and similar statutory or departmental 
restrictions were more special. Did the words under sub-para. (iil 
of para. 1 of Sched. II include the first class or only the second ? 
In his lordship’s judgment the contention of the War Damage 


the Commission, the after-damag¢ 
value payment £8,800 ; 
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Commission on the pvint was well founded. The restrictions 
referred to under head (iii) must, as in the case of those under 
heads (1) and (ii), be such as were peculiar to the property itself, 
and not such disabilities as the property or its owner was subject 
to in common with all other properties and owners of property. 
If, for instance, the property had been requisitioned under an order 
operative on 11th May, 1941, thenarestriction within the meaning of 
head (iii) would have existed, but here nothing of the kind was 
alleged. These artificial hypotheses involved considerations 
which were not easy to grasp—at least he did not find them so. 
He would confine his judgment to the facts of that particular 
case; there were various enactments such as the Town and 
Country Planning Act, 1932, which could not affect that property. 
That left questions to be decided when they arose, but he might 
refer, in passing, to In ve Forsey and Hollebone’s Contract {1927 
2 Ch. 379. He thought that the findings of the War Damage 
Commission were based on a proper interpretation of the law, 
ind the appeal must be dismissed. 

APPEARANCES: Siy Walter Monckton, K.C., H. Williams, 
K.C., and C. Hodson (Rooks, Wales & Co.) ; Michael Rowe, K.C., 
and H. L. Parker (The Treasury Solicitor). 


[Reported by H. Lancrorp Lewis, Esq.. Barrister-at-Law.] 


KING’S BENCH DIVISION 


FACTORIES: PROVISION OF GOGGLES 
Finch v. Telegraph Construction and Maintenance Co., Ltd. 
Devlin, J. 21st January, 1949 

Action. 

The plaintiff was employed by the defendant company in their 
factory as a skilled plater. In December, 1946, while he was 
operating a power-driven grinding machine, a flying particle 
injured his eye. The process was one in the case of which, by 
s. 49 of the Factories Act, 1937, ‘‘ suitable goggles . . . shall 
be provided to protect the eyes of the persons employed 
It had been the practice to hang suitable goggles beside 
the machine, but, as they had been mishandled, they were kept 
on a hook inside the foreman’s office, about 30 feet from the 
grinding machine, and the plaintiff was not wearing them at the 
time of the accident. He claimed damages for failure to 
‘“ provide ’’ him with goggles under s. 49. 

DEVLIN, J., said that there was a conflict of evidence whether 
the worknien employed in the factory in fact knew where the 
goggles were kept. If goggles had been handed to each man 
individually, that would clearly have sufficed for purposes of 
s. 49. They would, in order to satisfy the section, have to be in 
a place where they came easily and obviously to the hand ; or, 
at least, the workmen should have been given clear directions 
where to get them. Neither thing had been done. There had 
been no safe system of work in the factory with regard to the 
provision of goggles, and the section had thus been contravened. 
The failure of the plaintiff to ask for goggles could not be regarded 
as contributory negligence. Giving judgment for the plaintiff 
for £10, his lordship said that the plaintiff's expectation of 
recovering more than /50, defeated by the medical evidence, 
was not a “ sufficient reason ’’ for bringing an action in the High 
Court so as to satisfy s. 47 (3) of the County Courts Act, 1934. 
He was therefore entitled to costs on the county court scale only. 
Judgment for the plaintiff. 

APPEARANCES: Edgedale, K.C., and Monier-Williams (Shaen, 
Roscoe & Co.) ; R. M. Everett (Barlow, Lyde & Gilbert). 


Reported by R. C. Catsurn, Esq., Barrister-at-Law.| 


PUBLIC RECREATION GROUND: FLYING OF 
MODEL AIRCRAFT 


Hall v. Beckenham Corporation 
2nd February, 1949 

Preliminary point of law set down for argument under R.S.C., 
Org. 25, 7. 2. 

The defendants, Beckenham Corporation, had the management 
and control of a recreation ground which they had acquired under 
8. 164 of the Public Health Act, 1875. The ground was closed to 
the public at night and on certain days. Members of the public 
using the ground had formed the practice of flying model aircraft 
there, which, being fitted with internal combustion engines, 
emitted considerable noise. That practice was not contrary 
to any byelaw issued by the authority. The plaintiff, who 
resided in a house adjoining the recreation ground, brought an 
action against the corporation alleging that the noise of the 
aircraft constituted a nuisance, and claiming damages and an 
injunction. The corporation contended that the action would not 
lie against them, and that question was set down for trial as a 
preliminary point of law, 


” 


Finnemore, J. 
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FINNEMORE, J., said that the corporation were not in occupation 


of the recreation ground, but merely its custodians or trustees on 
behalf of the public to whose use it was dedicated, on the principle 
laid down in Lambeth Overseers v. London County Council | 1897 
A.C. 625. The principle there laid down was applicable notwith 


standing that the local authority were empowered by s. 163 of 
the Local Government Act, 1933, and by s. 42 (1) of the Town 
and Country Planning Act, 1947, to appropriate the land, with the 
consent of the Minister concerned, to certain uses other than that 
for which it was acquired. The ground was not the less dedicated 
to the use of the public because it was closed by the corporation 
at night and on certain days, so that the public’s right of access 
to it was to that extent restricted. As the corporation were 
accordingly not in the position of a private occupier of the land, 
no action lay against them in respect of the nuisance, if any, 
created by members of the public on it. While, as persons having 
statutory powers of control and management of the recreation 
ground, the corporation might be liable for a nuisance created on 
the land which they had power, but failed, toabate, their powers of 
restraint over the public in the ground were confined to contra 
vention of the general law or their own byelaws, neither of which 
operated to prohibit the flying of model aircraft. The corpora 
tion were accordingly liable at the suit of the plaintiff neither as 
occupiers of the land nor as persons who had power, but had failed, 
to abate the alleged nuisance. North Riding County Valuation 
Committee v. Redcay Corporation {1943] K.B. 114, was to be 
distinguished. Judgment for the defendants. 
APPEARANCES : Hackforth-Jones (Eland, Nettleship & Butt 

Squibb (The Town Clerk, Beckenham), 


(Reported by R. C. Cacsurn, Esq., Barrister-at-Law 


} 


DIVISIONAL CouR' 
RENT TRIBUNALS: BLOCK REFERENCES 
R. v. Paddington and St. Marylebone Rent Tribunal; ex parte 
Bell London and Provincial Properties, Ltd. 


Lord Goddard, C.J., Humphreys and Birkett, JJ. 
18th March, 1949 

Application for orders of certiorari and prohibition. 

The applicants owned a large block of flats in London. Two 
of their tenants had applied to the rent tribunal for a reduction 
of rent under the Furnished Houses (Rent Control) Act, 1946, 
and, those applications having been granted, Paddington Borough 
Council, in accordance with the principle which they had adopted 
in such cases, referred the remaining tenancies en hloc to the 
tribunal. On being advised that such a reference was bad, 
they later made individual references in respect of 302 tenancies 
when some of the premises concerned were not in fact within the 
Act. The tribunal made orders reducing rent on eight of those 
references, and the company now applied for an order of certiorari 
to have those orders quashed and for an order of prohibition 
to restrain the tribunal from entertaining the remaining references. 
(Cur. adv, vult.) ‘ 

Lorp GopDARD, reading the judgment of the court, said that 
it was clear that no sort of inquiry or investigation could have 
been made by the borough council before all the flats were referred 
to the tribunal, and it was certainly regrettable that documents 
of that nature, which instituted proceedings and which must 
put landlords to great trouble and considerable expense, should 
be prepared without any regard to the accuracy of the information 
sent to the tribunal. However, the references having been made, 
the tribunal could but act on them. 

If there was no proper reference the proceedings were bad 
ab initio even if the eight flats already considered were in fact duly 
within the Act. It was immaterial that the tribunal did not know 
that the proceedings were bad. If in fact they were bad, they had 
no jurisdiction to adjudicate. The first question, therefore, was 
whether there ever was a valid reference. Whether there had 
been a valid reference by the borough council under s. 2 (1), (2), 
of the Act depended on whether, on the facts, there had been a 
valid and bona fide exercise of the powers conferred by Parliament 
onthem. It could never have been intended that local authorities 
could refer cases respecting which they had neither received 
complaint from the tenant nor had made any inquiry whether 
there was a prima facie case that there was any unfairness in 
the rent charged. The borough council had decided as a matte 
of policy that, in the case of any property in respect of which 
two or more reductions in rent had been made, all the contracts 
of letting to which the Act applied relating to such property 
should be referred to the tribunal. That might be a proper 
course to take where one or two houses in the same ownership 
were let out in separate tenements, but to apply that policy 
to 550 flats without any inquiry, or indeed knowledge, whether 
the Act applied or not, was an entirely different matter, If 
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any such wholesale reference could be regarded as a legitimate 
exercise of their powers, it followed that the borough council 
could refer the whole of the tenancies in the borough of Paddington 
to the tribunal—whether there had been any previous reduction 
or not. It was never intended that by the Act a tribunal should 
be used as a general rent-fixing tribunal throughout a district. 
It was to entertain individual cases where hardship existed or 
might be reasonably supposed to exist. The result of the action 
of the borough council was that a great number of tenancies 
had been referred regardless of whether the premises were 
furnished or unfurnished or whether any relief could be obtained 
by reason of the application of the Kent Restriction Acts, of 
whether the premises were occupied as dwelling-houses or business 
premises, and also of the wishes of the tenants. In the opinion 
of the court the action of the borough council, in referring the 
whole of the flats as they had, was not a genuine exercise of the 
powers conferred on them by the Act. It was regrettable 
that in the form of reference information purported to be given 
to the tribunal which was quite inaccurate and had been given 
without the attempt to see that it was accurate. 
These considerations vitiated the whole reference, and the 
fact that the tribunal had picked out eight cases of flats which 
happened to have been furnished did not turn an invalid 
reference into one which was valid. 

An order of certiorari would issue to bring up and quash 
the determination of the tribunal in respect of the eight flats 
referred to, and an order would issue prohibiting the tribunal 
from proceeding to inquire into the remainder of the 302 flats 
at Park West referred to them by the borough council. The 
borough council would pay the costs of the proceedings. 

APPEARANCES : Sir Valentine Holmes, K.C., and Walker-Smith 


slightest 


Simmons and Simmons) ; Siv Frank Soskice, K.C. (S.-G.) and 
H. L. Parker (Solicitor, Ministry of Health); Haroid Willis 
(The Town Clerk, Paddington). 


Reported by R. C. CaLsrrn, I Barrister-at-Law 


DIVISIONAL Court 


NEWSPAPER’S CONTEMPT OF COURT 
R. v. Bolam and Others, ex parte Haigh 


Lord Goddard, C.J., Humphreys and Birkett, JJ. 
25th March, 1949 

Application for writs of attachment. 

The writs were applied for by John George Haigh, who was 
in custody on a charge of murdering Mrs. Olive Durand-Deacon, 
against the editor and proprietors of the Dazly Mirror. 

Lorp Gopparp, C.J., giving the judgment of the court, said 
that on 4th March three separate issues of the Daily Mirror 
were published which contained articles, photographs and 
headlines in the largest possible type, of a character which the 
court could only describe as a disgrace to English journalism and 
as violating every principle of justice and fair play which it had 
been the pride of this country to extend to the worst of criminals. 
To quote Lord Hardwicke, it was a case of ‘ prejudicing mankind 
against persons before their case is heard.’’ Anyone who had 
had the misfortune to read the articles must be left wondering 
how it could be possible for the applicant to obtain a fair trial 
after what had been published, Not only did the articles describe 
him as a vampire and give reasons for that description of him, 
but, after saying that he had been charged with one murder, 
went on to say not merely that he was charged with other murders 
but that he had committed others, and gave the names of persons 
whom, it was said, he had murdered. In the long history of 
the present class of case there had never, in the opinion of the 
court, been one of such gravity as this, or one of such a scandalous 
and wicked character. It was of the utmost importance that 
the court should vindicate the common principles of justice, 
and, in the public interest, see that condign punishment was 
meted out to persons guilty of such conduct. What had been 
done was not the result of an error of judgment but had been done 
as a matter of policy in pandering to sensationalism for the 
purpose of increasing the circulation of the newspaper. After 
it had come to the knowledge of the Commissioner of Police 
that the Daily Mirror or some other newspaper might be 
likely to publish some details of the case a warning was sent 
from the office of the Commissioner to that newspaper. It was 
doubtful whether that warning had any real effect: there was very 
little alteration in the last edition, itself a gross contempt. 
It might aggravate the case that more attention was not paid 
to the warning. In view of the gravity of the matter the court 
had ordered the proprietors of the newspaper to be brought 
before the court. He would add a word of warning: let the 
directors beware ; 


they knew now the conduct of which their 
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employees were capable, and the view which the court took 
of the matter. If for the purpose of increasing the circulation 
of their paper they should again venture to publish such matter 
as this, the directors themselves might find that the arm of that 
court was long enough to reach them and to deal with them 


individually. The court had taken the view that there must 
be severe punishment. The editor would be committed to 
prison for three calendar months and the proprietors would 


be fined £10,000. 

APPEARANCES: Si 
and Lord Dunboyne (Lee, 
for the applicant; Suzy 
Godden, Holme © 


Reported by R. ¢ 


K.C., G. R. F. Mon 
Sons, Horsham) 
and Milmo 


Walt y Monckton, 
Ockerby « Co., tor Eager & 
J ale ntine Holmes, K.C.,, 
Co.) for the re sp ndents. 


CALBURN, Esq., Barrister-at-Law.! 


PROBATE, DIVORCE AND ADMIRALTY 
DIVORCE ABROAD: FOREIGN DOMICILE OF CHOICE 
Donaldson (or Nichols) v. Donaldson 
Ormerod, J. 19th January, 1949 

Wife’s petition for divorce. 

In June, 1944, the wife was granted by the court in Florida, 
U.S.A., a decree of divorce on the ground of mental cruelty. 
oth parties married again. The wife by her present petition 
alleged that the husband had committed adultery with the 
woman with whom he had gone through a ceremony of marriage 
and she asked the court to exercise its discretion in her favoui 
The husband by his answer pleaded that the marriage had been 
lawfully dissolved, that at the date of the dissolution both he 
and his wife had been domiciled in the State of Florida, and that 
he was lawfully married to the woman named in the petition. 
He pleaded, in the alternative, that if, contrary to his contention 
he had committed adultery, then the wife petitioner had conduced 
to it as she was the petitioner in the dissolution proceedings in 
Florida, and that if the marriage had not been dissolved his wife 
had lived and committed adultery with the man with whom sli 
had gone through a ceremony of marriage, and he asked for a 
decree in respect of that adultery. When the decree wa 
pronounced in Florida the husband was a serving officer in the 
\ir Force, and his wife (the petitioner) had joined him in 
He was stationed in 
the United Kingdom or to posting elsewhere 
normal way. Shortly after the and 
marriage he was in fact posted back to England. 

OrMEROD, J., said that the facts that the husband was a 
member of H.M. Forces on active service, had gone to America 
in the normal course of duty, and was subject to posting elsewher 
did not prevent him from acquiring a domicile of choice in thx 
foreign country in which he was temporarily stationed. It 
must be shown that at all material times the husband was resident 
in Florida and intended to remain there subject to the exigencies 
of the service. He (his lordship) accepted that the husband had 
formed the intention at the time of the divorce proceedings to 
settle in Florida qgfter the war, and had acquired a domicile of 
choice in that State. The Floridan decree of divorce was 
therefore valid. The wife petitioner was no longer the wife of 
the husband, and the marriages subsequent to the decree were 
Petition dismissed. 

APPEARANCES: Salkeld-Green (Donald, 
Colin Duncan (Lee, Bolton & Lee). 


Reported by R. C. Catsurn, Esq., Barriste 


COURT OF CRIMINAL APPEAL 
OFFENCE AGAINST CHILD: CORROBORATION 
R. v. Arnold 
Lord Goddard, C.J., Humphreys and Birkett, JJ. 
21st March, 1949 

Appeal from conviction. 

The appellant was convicted at the Central Criminal Court 
after a trial before Streatfeild, J., of having carnal knowledgt 
a girl ten years of age. The material ground of appeal was that 
the judge misdirected the jury on the subject of corroboration ot 
the girl’s evidence. 

HUMPHREYS, J., giving the judgment of the court, said that 
the judge told the jury first that corroboration was very desirabl« 
in the case of this girl, saving how dangerous it would be to 
convict a man of a criminal offence upon the mere ipse dixit of a 
child of ten. He had then said to the jury: ‘ There are three 
matters which, in my view, are capable of being regarded as 
corroboration, depending upon your construction of what was 
said.”’ No one could contend that in that the judge was not 
stating the law with accuracy: it was for the court to decide 
whether certain matters were capable of being corroboration ; 1t 
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was for the jury to decide whether they did corroborate the 
principal witness. The first matter to which the judge had 
referred in his summing up had been the first thing that had been 
said by the appellant, according to the police evidence, on being 
told that police officers had come to his home for the purpose of 
telling him that a complaint had been made against him of having 
carnally known this child of ten, namely, “ she had other boys 
before ever I knew her, including her brother.’”’ He was thus 
answering in effect: “She has been carnally known to my 
knowledge, and that by her brother.’’ The judge had told the 
jury that if they accepted the police officer’s evidence of what 
the prisoner had said, and they came to the conclusion that those 
words were ‘‘ a complete denial that he had anything whatever 
to do with her himself,’’ that was no corroboration ; but that if, 
on the other hand, the jury took the view that those words could 
only mean “‘ other boys had her before ever I had anything to do 
with her,” then the jury might think that that was an admission 
that he had something to do with her himself, and that to that 
extent there was some corroboration of the girl’s story. That 
was correct law. The appellant’s statement was capable of being 
corroboration of the girl’s story, and the jury might or might not 
have decided that it did so corroborate. Reliance had also been 
placed by the prosecution on a statement by the appellant at the 
police station that it was true that, sleeping in the same room as 
he, the girl used to get into bed with him. It would be a very 
strange ruling that that could not amount to corroboration of an 
allegation that this appellant of sixty years and this girl of ten in 
bed together had done the things that were charged against him. 
Whether it did or not would, of course, depend on the facts. It 
was essentially, therefore, for the jury to decide. The jury might 
well have thought to be very strong corroboration of the girl’s 
statement the appellant’s admission that she did come into his 
bed. Appeal dismissed. 

APPEARANCES: N. Vincent (Registrar, Court of Criminal 
ippeal) ; J. H. Buzzard (Director of Public Prosecutions). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


JUROR: OBSERVATION ABOUT PRISONER’S 
PREVIOUS TRIAL 
R. v. Hateley 
Lord Goddard, C.J., Humphreys and Birkett, JJ. 
21st March, 1949 

Appeal from conviction. . 

The appellant was convicted at Walsall Borough Sessions and 
sentenced to twelve months’ imprisonment. At the opening of 
the trial his counsel challenged one of the jurors on the ground 
that he had been on the jury before whom the appellant had been 
tried and convicted on an earlier occasion, though his conviction 
was quashed on appeal. When the juror was challenged and told 
to leave the box, he uttered words which did not appear on the 
shorthand note, but were to the effect that he had been on the 
last jury which had tried the appellant. 

LorD GODDARD, C.J., giving the judgment of the court, said 
that it was impossible to quash the conviction because of what 
the juror had said. A mere ambiguous expression, ‘‘ I was on 
the last jury,’’ was a very different thing from saying, ‘‘ I was on 
the last jury before whom this man was convicted’’; on the 
previous occasion the jury might have acquitted him, or have 
disagreed. It was argued that, on the authorities, the court 
ought to quash the conviction either because, by saying, ‘‘ I was 
on his last jury,” the juror was indicating to the other jurors 
that the prisoner had been previously convicted, or—which was 
the stronger point in the argument—because the expression used 
was ambiguous, and the ambiguity was such that at any rate 
some of the jury might infer that the appellant had been 
previously convicted. Since R. v. Firth (1938), 26 Cr. App. R. 148, 
there had been the decision of the House of Lords in Stirland v. 
Director of Public Prosecutions [1944] A.C. 315; 88 Sor. J. 255. 
Since then the ground on which the court would act had been 
that it would not quash convictions merely on the ground of some 
irregularity in the way of something said at the trial which would 
have been better not said, for the question which it must always 
consider was whether the case was not such that no other verdict 
than that which was given could have been given by a reasonable 
jury. The most that could be said here was that this juror had 
said something which, if it bore one particular meaning, would 
have been irregular. The case against the appellant was, however, 
so overwhelming that no reasonable jury could possibly have 
failed to find a verdict of guilty, however he was tried or whatever 
might have happened. Appeal dismissed. 

APPEARANCES: F. M. Bennett (Registrar, Court of Criminal 
Appeal); Christmas Humphreys (Director of Public Prosecutions). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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SURVEY OF THE WEEK 
ROYAL ASSENT 
The following Bills received the Royal Assent on 23rd March 
British North America 
Social Services (Northern Ireland Agreement) 
Solicitors, Public Notaries, etc. 
Tyne Improvement 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
Consular Conventions Bill [H.C.] 


23rd March. 
Lands Tribunal Bill [H.C.| [2 


3rd March. 


Read Second Time :— 
Landlord and Tenant (Rent Control) Bill | H.C.) 
22nd March. 


Twickenham Corporation Bill [H.L.] {22nd March. 


Read Third Time :— 


Juries Bill [H.C.] {23rd March, 
Public Works (Festival of Britain) Bill [H.C.} (23rd March. 
Tenancy of Shops (Scotland) Bill [H.C.} [23rd March. 


In Committee :— 
New Forest Bill [H.L.} 


B. DEBATES 


[24th March, 


During the debate on the Second Reading of the Landlord and 
Tenant (Rent Control) Bill, Lorp LLEWELLIN said that in 1946 
the Minister of Health had induced landlords to make furnished 
accommodation available on the ground that there would be no 
compulsory permanency of tenure, and that was what he now 
proposed to provide. The reviewing of rents of houses let for 
the first time since 1939 was contrary to the Report of the 
Ridley Committee. If landlords were unable to ascertain what 
rents they would be able to charge for flats before conversion 
took place they would be unwilling to face the risks. He 
regretted that no distinction was drawn between unconscionable 
premiums and those which were taken as a consideration for a 
lower rental. Moreover, he would propose a time-limit of 
twelve months for the making of an application to avoid such 
cases as where the tenant kept to his bargain, but his executors 
felt it their duty to recover the premium in the interests of the 
estate. Lorp MerstTon said he was unable to understand why the 
outgoing tenant could not recover a part of the premium from 
an incoming tenant by way of assignment in those cases where 
the outgoing tenant had himself been an assignee and had paid 
a premium to the previous lessee. He said that in some cases 
tenants had deposited their leases with banks as security for the 
premium money. The security would now become worthless 
and if the tenant could not replace it by some other security the 
bank might call in the loan. Viscount BuUCKMASTER said that 
in cases of conversion the landlord could only recover the cost 
thereof out of a premium, which he would now have to hand 
back. There was no express instruction to the tribynals to 
take cost of conversion into account in fixing rent. T*urther, 
whenever the increased cost of repairs had been urged as a 
ground for increasing rent it had been resisted as piecemeal 
legislation, which was just what this Bill was. He wondered 
what the trade unions would say if their wage claims were to be 
brought before tribunals which had power to reduce wages, but 
not to increase them. Lorp RIDLeEy said the different bases of 
assessing rents under cl. 1 were almost ridiculous. Moreover, 
the clause was merely tinkering with the rents of a few tenants 
and that would make difficulties later on. There was no need 
for a power to increase rents under the 1946 Act, since the 
landlord had been able to charge what rent he pleased, and it 
was probably therefore adequate, but that consideration did not 
apply to this Bill. He would like to see a clause in the Bill to 
the effect that the landlord should be entitled to an adequate 
rent so long as he kept the house in good repair, but he should 
suffer a reduction of rent if he failed to do so. His lordship 
pointed out that it was becoming increasingly more desirable for 
a tenant to live in a privately owned house than in a council 
house; in the former his rent was controlled, he had security 
of tenure, and he had a right to withhold part of his rent if the 
repairs were not done. In replying for the Government, Lorp 
PAKENHAM Said that whilst a landlord could not find out under 
this Bill what rent he could charge for a house converted into 
flats, if he received a grant under the new Housing Act, he would 
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be told by the local authority what rent he could charge. He 
could not agree that the operation of the Bill should be limited 
to five years; it must run for the same period as the existing 
Kent Acts, ie., for six months after an Order in Council had 
declared the state of emergency at anend. He thought the cases 
increases in rent of houses first let since 1939 were needed 


where 
would be too few to justify a provision to that effect. He 
thought landlords had not done badly in the last few years 


since houses with vacant possession were selling at 250 per cent. 
above 1939 prices and without vacant possession at 95 per cent, 


above. [22nd March. 
In moving the Second Reading of his Bill, the Marriage 
(enabling) Bill, Lorpb Mancrort said that under a series of 
Acts, the Marriage (Prohibited Degrees of Relationship) Acts, 
1907 to 1931, the prohibitions against marriage with the 
relations of a deceased spouse had been greatly relaxed. This 


Bill proposed to enable a man who had divorced his wife to 
marry her sister, and a woman to marry her ex-husband’s 
brother. There were many where such marriages had 
taken place in ignorance of the law, only for the parties to 
discover that they were void and the children illegitimate. The 
matter had been mentioned in the Denning Report, but as it 
was outside that Committee’s terms of reference no recommen- 
dations had been made. Since this Bill had had its First Reading 
he had had 271 cases brought to his notice of people who would 
marry if the Bill were passed. A New Zealand statute enabled 
such persons to marry without restriction, but he had put in a 
proviso that would prevent marriage if the divorce was due to 
the parties’ adultery with each other. The ARCHBISHOP O01 
CANTERBURY Said the Church drew a great distinction between a 
deceased spouse and a_ divorced He thought it 
regrettable that there should be the slightest extension of the 
possibility of marriage after divorce. He felt that the 
possibility afforded by this Bill would introduce undesirable 
emotions of a sexual nature between relations-in-law. He 
thought the proviso valueless—it could be easily evaded by 
securing divorce on some other ground than adultery. Moreover, 
it created a new anomaly in the law by restricting the right of a 
guilty party to marry the co-respondent. Lorb SCHUSTER 
thought that there were circumstances when, if a regular union 
was impossible, an irregular one would take place. LorD WEBB- 
JOHNSON thought that in some cases the divorced wife’s sister 
was often the natural foster-mother for the children. Viscount 
3UCKMASTER Said the Bill did not enlarge the grounds for divorce ; 
it merely sought to remedy a defect in the existing framework 
of the law. He was unable to see that a sister-in-law was more 
dangerous to a marriage than an old and trusted friend of the 
husband. Lorb AMULREE said the Bill was merely a logical 
extension of the Deceased Wife’s Sister Act, 1907, which had 
been followed by a decrease in the number of wife-murders, so 
that there would not necessarily be an increase in adultery if the 
Bill were passed. Lorps SaLtoun and MEston supported the 
Bill, as also did the BIisHop OF WINCHESTER, who said it merely 
gave to some persons at present deprived facilities available to 
other divorced persons. The Bishop of LONDON supported the 
Archbishop of Canterbury and thought it would be one further 
step down the slope. Viscount Simon said similar arguments 
to those advanced in the debate had been used in 1907 and had 
proved to be unjustified by the event. Replying to the debate, 
the Lorp CHANCELLOR said that, having told the sponsors of the 
Law Keform (Miscellaneous Provisions) Bill in the House of 
Commons that the Government would destroy that Bill if 
anything controversial were introduced into it, he could only 
refuse all facilities to the present Bill which was clearly 
controversial, but the matter was one which would have to be 
The Bill was then withdrawn. 
(24th March. 


CadsCs 


spouse, 


dealt with sooner or later. 


C. QUESTIONS 

The Lorp CHANCELLOR, in reply to ViscouNT Simon, stated 
that he understood that the Government of Eire intended to 
bring the Republic of Ireland Act into operation on 18th April 
[i.e., on that date a sovereign independent State of Eire will 
come into existence not under allegiance to the Crown and not 
forming part of the Commonwealth). Up to 18th March, 
2,800 claims had been made by citizens of Eire to the Home 
Secretary under s, 2 (1) of the British Nationality Act, 1948, 
claiming to remain British subjects. No special form of notice 
was required, but the Home Office had prepared a suitable draft 
letter. All notifications were registered and acknowledged, and 
as no certificate of registration was issued claimants were advised 
to retain the acknowledgment as proof that notice had been 


ven, Such claims could be made at any time during the 
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lifetime of the Eire citizen concerned, but until then, unless he 
was a British subject under one of the other provisions of the 
Act, he was regarded here as a citizen of Eire, but not as an 
alien. Legislation would be introduced in the very near futur 
to implement these sections of the Act. 22nd March. 


HOUSE OF COMMONS 
A. PROGRESS OI 
Read Second Time :— 
Army and Air Force (Annual) Bill (H.C. (24th March, 
To provide, during twelve months, for the discipline and 
regulation of the Army and Air Force. 
Censorship of Plays (Repeal) Bill ‘H.C. {25th March. 
Commonwealth Telegraphs Bill ‘H.C. [22nd March. 
sill [H.L.} {22nd March. 


BILLS 


Hurst Park Race Course 
Read Third Time :— 

Consolidated Fund (No. 1) Bill [H.C. (24th March. 

To apply certain sums out of the Consolidated Fund to the 
service of the years ending 31st March, 1948, 1949, and 1950. 


B. DEBATES 

In moving the Second Reading of the War Damage (Amend- 
ment) Bill, Mr. Morey said it proposed to give powers to the 
Treasury, in consultation with the War Damage Commission and 
the local authorities, to extend the time during which late claims 
for compensation might be made. Many public-spirited people, 
at the suggestion of local authorities, had held back their claims 
to give priority to more urgent cases, but had not been informed 
by the local officials that their claim had to be registered with 
the War Damage Commission well at the town hall. 
Sometimes there had been successive damage and the claimant 
had not realised that he had to register a separate claim in each 
and hence had been refused payment for part of the 
Some careless tenants had not informed their landlord 


as as 


Cast 


damage. 
that damage had been suffered, with the result that the latte: 
found himself barred. Mrs. MippLeton pointed out that 


originally the local authorities had carried out repairs and it was 
not until 1946 that they had been directed to confine themselves 

and war damage had become th 
sole responsibility of the Commission. The change had come 
about piecemeal throughout the country and in many cases th 
individuals concerned were not informed of the change and its 
implications. Mr. BAKER WHITE said many had been assured 
that notification to the local authorities was the same thing as 
notifying the Commission. Mr. BINnNs said that in many cases 
war damage did not show itself until long after the expiry of the 
time for notification. Sir WALDRON SMITHERS said all had been 
compulsorily insured, and the Government should pay out, as 
would insurance company. ‘The certificate of a builder, 
surveyor or architect should be sufficient to reopen a claim. 
In replying to the debate, Mr. GLENviL HALL criticised the Bill 
in that there was no guarantee that the Treasury would exercis 
the discretion which was sought to be conferred on it. Parliament 
siven the discretion to the Commission so that it should not 
be subject to political pressure. The time had been extended 
time after time and there must be an end to these claims. [ven 
now, if it could be shown that there really was war damage, the 


to their housing programmes 


an 


hac 


claim should be accepted, but owing to the passage of time it 
was now difficult to say what was war damage and what was not 

The Bill was given a Second Reading. (18th March. 
During the Committee Stage of the Lands Tribunal Bill 
Mr. SeLwyn LLoyp moved an amendment designed to make 
these tribunals responsible for the hearing of rating appeals 
At the moment, he said, by s. 49 of the Local Government Act 
the 


1948, they were to be transferred from quarter sessions to 
county courts, but this had not yet been done. It seemed that the 
powers of the tribunal and its flexibility of procedure made it more 
suitable than the county court. [The ATTORNEY-GENERAI 
welcomed the amendment and said the Government would 
consider it with care and formulate their views when the Bill 
reached the House of Lords. An amendment was adopted 
enabling a person who had he d judicial office under the C1 wn 
to be appointed to the tribunal although he had not th 
requisite number of years of p1 fessional qualification. Provi 
was also made for appeals to go direct from the tribunal to t! 
Court of Appeal and thence to the House of Lords. Mr. WALK 
SmitH asked the meaning of the words in cl. 3 (4) “is given on 
review by way of appeal of the previous decision of another 
person.” The ATTORNEY-GENERAL said it dealt with the case 
where the tribunal was reviewing the decision of another person, 
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such as an arbitrator, a Minister, the Central Land Board, or 
possibly the Commissioners of Inland Revenue, and it provided 
that that other person, if dissatisfied, could require a case to be 
stated. (22nd March. 
C. QUESTIONS 

Mr. GLENVIL HALL stated that claims for loss of development 
value in respect of building value or of minerals were regarded, 
in the case of death of the claimant, as property of which the 
amount or value was not known at the date of death. 
Accordingly under s. 6 (3) of the Finance Act, 1894, satisfaction 
of estate duty on such sums was deferred until their amount 
was known, and legacy duty and succession duty were dealt 
with similarly. [24th March. 

Mr. Lipson sought an assurance that charities would not be 
called upon to pay development charge on properties which they 
acquired for the purpose of carrying out their responsibilities. In 
reply, Mr. KiNG stated that provided charities did not pay more 
than existing use value for land which they acquired, they would 
not have to pay more, including the development charge, than 
they would have paid before the passing of the Town and 
Country Planning Act, 1947, and they might well pay less. 
Land in their possession on 1st July, 1948, might be exempted 
from development charge, but new land should be acquired at 
existing use value and then there might be a development 
charge. 22nd March. 


Mr. GLENvVIL HA Lt refused to issue a directive to the War 
Damage Commission that they should reconsider claims formerly 
rejected on the sole ground of late notification. [24th March. 


The ATTORNEY-GENERAL said that he could not at this stage 
give any date for the receipt or publication of the final report 
of the Leaseholds Committee. [18th March. 


Mr. YOUNGER stated that it was hoped to publish the Report 
of the Gower Committee by the end of March. [22nd March. 


Mr. Ivor Tuomas asked whether the judgment in Sebel 
Products, Ltd. v. Commissioners of Customs and Excise ante, 
p. 198} had been considered and whether Government Depart- 
ments would refund money wrongly collected by them, whether 
through an error of fact or of law. Mr. Davip RENTON asked 
whether the somewhat artificial distinction in the law between 
mistakes cf fact and mistakes of law would be looked at with a 
view to avoiding the frequent injustices that arose. The Prime 
MINISTER replied that the judgment was being considered and 
these considerations would be taken into account. 

(21st March. 

The ATTORNEY-GENERAL stated that it was not at present 
possible for the Government to introduce legislation to deal with 
those recommendations of the Denning Report which required 
legislation to carry them into effect. 21st March. 


Mr. CHUTER EDE said that, although there were no doubt 
many respects in which the law and practice relating to 
matrimonial cases in magistrates’ courts could be improved, he 
did not think there was any ground at present for instituting a 
comprehensive inquiry. (24th March. 


STATUTORY INSTRUMENTS 


Companies Liquidation Account (Interest) Order, 1949. (S.I. 
1949 No. 422.) 


Companies Winding Up (Floating Charges) (Interest) Order, 
1949. (S.1. 1949 No. 423.) 
See ante, p. 190, as to these two orders. 


London Government (Conferences) Regulations, 

1949 No. 455.) 

This order extends the power of local authorities under the 
London Government Act, 1939, to pay reasonable expenses of 
members and officers in attending meetings of the Metropolitan 
Boroughs Standing Joint Committee and any of its committees 
and to other meetings of the local authorities concerned called 
to discuss any matter concerned with the discharge of their 
functions. 


1949. (S.I. 


Local Government (Members’ Allowances) Amendment Regula- 

tions, 1949, (S.I. 1949 No. 457.) 

These regulations extend to annual conferences of certain 
associations of local authorities the existing power under the 
Local Government (Members’ Allowances) Regulations, 1948, to 
pay a supplementary allowance of 9s. 6d. to the overnight 
Subsistence allowance. 


SOLICITORS“ 


JOURNAL [Vol. 93] 223 

Local Government Act, 1948 (Appointed Days) Order, 1949. 
(S.I. 1949 No. 434.) 

As to this order, see ante, p. 206. 

Hire-Purchase and Credit Sale Agreements (Maximum Prices 
and Charges) (Amendment) (No. 3) Order, 1949. (S.I. 1949 
No. 411.) 

This order adds 16mm. cinematograph projectors to Pt. 1 of 
Sched. III of the Hire-Purchase and Credit Sale Agreements 
(Maximum Prices and Charges) Order, 1947. 
Matrimonial Causes (District Registries) Order, 

1949 No. 435.) 

See ante, p. 194, as to this order. 

Control of the Cotton Industry (Revocation) Order, 1949. (S.1. 
1949 No. 463.) 

Control of Leather Order, 1949. (S.I. 1949 No. 481.) 

Hill Cattle (England and Wales) Amendment Scheme 
(S.I. 1949 No. +450.) 

Growing of Seed Crops (Control) 
No. 480.) 

Gas (Co-partnership) Regulations, 1949. (S.I. 1949 No. 475.) 

Import Duties (Drawback) (No. +) Order, 1949. (S.I1 1949 
No. 464.) 


1949. (S.I. 


1949, 


Order, 1949. (S.I. 1949 


PRACTICE DIRECTION 


By THE JUDGES OF THE CHANCERY DIVISION 

FIXING DATES FOR THE HEARING OF WITNESS 

ACTIONS 
THE following Practice Direction has been made by the judges 
of the Chancery Division :— 

(i) The existing practice for the fixing of dates for the hearing 
of actions in the Chancery Division is discontinued ; all fixtures 
already made under that practice will stand. 

(2) It is intended that under the revised practice detailed 
below convenient dates shall be fixed for the hearing of all 
witness actions the parties to which so desire. 

(3) Witness actions set down for hearing will be divided 
into three lists. Each list will be assigned to a named judge, 
as indicated from time to time in the daily Cause List. Any 
party, after the appearance in one of such lists of the action in 
which he is concerned, may apply to the judge to whom that list 
is assigned to fix a day. On the day so fixed the action will be 
heard either by that judge or by some other judge as may be 
arranged. 

(4) The party intending to apply shall give not less than 
forty-eight hours’ notice to the other parties to the action (other 
than parties in default against whom he is entitled to move for 
judgment) specifying the day or alternative days for which 
he proposes to apply; each party shall be prepared to furnish 
to the judge concerned all relevant information, including the 
number of witnesses he intends to call, the approximate amount 
of documentary evidence, the nature of the issues involved, 
and an estimate of the length of trial. The parties shall endeavour 
to agree before the application is made a day or alternative 
days which (subject to being available) wili be suitable to all 
parties. Applicants before giving notice of their applications 
should inform themselves of the days apparently available by 
reference to the published lists of actions already fixed. 

(5) If an action for which a day has been fixed is settled, 
or if circumstances affecting its probable length arise, notice 
of the fact and where appropriate a revised estimate of the 
length of the hearing must be left promptly with the clerk to the 
judge concerned. 

(6) If within four weeks of the appearance of an action in 
one of the three lists no party shall have applied to fix a day 
for hearing, the action may appear in the judge’s Warned List 
and come on for hearing whenever the judge has time available. 

(7) The judges to whom the lists will be assigned for next 
sittings will be Mr. Justice Vaisey, Mr. Justice Romer and 
Mr. Justice Jenkins. Each of them will publish in due course 
notice of the times at which applications to fix dates may be 
made to him. 

21st March, 1949. 


Wills and Bequests 

Mr. John Campion, crier in the Law Library, Four Courts, 
Dublin, left 45,350. 

Mr. H. W. Preston, solicitor, of Lindfield Gardens, London, 
N.W., former master, Carpenters’ Company, left £66,010, net 
personalty £64,714. 
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TATT’ T ‘ ~ rON? ‘ mo la mh oa 
UNITED LAW CLERKS’ SOCIETY 
THE 117TH NNIVERSARY FESTIVAL DINNER 
The Right Hon. Lord Goddard, Lord Chief Justice of 
presided over the large company which 1 at the 
Rooms on Monday, the 14th March the occ 
society's 117th anniversary dinner 
Among those present were The Right 
Hon. Lord Justice Cohen, The Right Hon. Lord Justice Evershed, 
The Right Hon. Mr. Justice Birkett, The Hon. Mr. Justice Hallett, 
The Hon. Mr. Justice Morris, The Right Hon. Sir Walter Monckton, 
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1949, on LSIOF this 


Hon. Lord Wright, The Right 


K.C., Sir Patrick Spens, K.B.E., K.C., His Hon. Judge Daynes, K.( 
Cecil Havers, Esq., K.( I. Milner Holland, Esq., K.C., Sir Alan 
Gillett, President of The Law Society, Hugh Pettitt, Esq., C. L. Fabel 


Esq., Edward J. Hora, Esq., Godfrey Prior, Esq., and other 


members of both branches of the profession 


many 
vell-known 
~s tT l 
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idard said that it 
at very tew professional 
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In proposing the t 


was now in the 117th year of its existe 








associations of anv sort could claim to have been in existence for so 
long. The dinner was a memorable occasion because it was the 
first since the war and the first since the National Insurance Act 
came to operation To the question what effect that Act 
would have upon the society, the real answer was that it would 
have none Although since 1911 the society had not only been 
a friendly society but also an approved ciety, that had come 
to an end, and the society reverted to hat its original founders 
intended it to be, namely, a true friendly society It could still offer 
sickness benefit, death benefit, disablement benefit and superannuation 
benefit rhe committee were also preparing a graduated scheme which 











would be well within the means of juniors at the start of their career 
and which would enable them to increase their insurance with a 
corresponding increase of benefit as their means improved 

He had now been in the profession for fifty years and there were few 
things in which he had noticed such chan as the improvement 
in the status of clerks in both branches of the profession and the esteem 
in which they were held 

Responding to the toast Mr. Harry Smerdon, ho easurer, said 
that the society was to-day in a sound financial position The value 
of their funds at the end of 1948 ounted to over £240,000, and last 
year they paid out in superannuation benefits alone over £8,000 

Proj ng the toast of The Legal Profession,’’ The Right Hon. 
Lord Justice Cohe aid that there was no other profession which gave 
more of its time to voluntary s » the cemmunit B ans 
of the poor man law sat To Hall l el vher 1 through 
the Poor Persons’ Department of the R 1 ¢ rts of Justice, members 
of both branches of the profession had freely made their services 
avallable to those who without this volunta help w 1 not have 
been able to obtain adequate legal ad : 

The opportunitic xx oa service of this kind would greatiy in 
when the Legal Aid Bill ) Parliament, became law 

iccess of this measure e b en of admunistering it 
depend largely on The I ietv, but they could count on tl 
co-operation of the other } { the prefession making the 

















\ct a success 

Replying, Sir Alan Gillett said that Lord Justice Cohen was 
in saving that the reputation and status ct the legal profession was 
very high The great test cf their profession was, he thought, about 
to come upon the In no previous generation had such fundamental 
changes taken place as the vere NOW experiencing The advent of 
the Legal Aid Bill was going to put upen the whcele profession, both 
branches alike, the very greatest strain There was no doubt that it 
would lead them te heights of difficulty that tl never Imagined that 
the would be asked to face mut the nation needed their help 

Referring to the fear that the Le \id Scheme would be used 
for the nationalisation of prot n, h uid that they believed 
that the ship of the profession was being steered between the Scylla 
of leaving none without adequate legal help, and the Charybdis of 
bureaucracy or nationalisation Whether they ever travelled towards 
nationalisation had, he thought, now been left entirely to themselves 
to beth branches of the profession and to their statt If they worked 
the Act well the vould be left to work it in their own way One 
of the outst provisions of the new Bill was that the relation of 
barrister an tor, and solicitor and client, was to be untouched 
as heretofore 

Stressing the need for unity, he ut it would avoid the tempta 


branches 








tion of future ideologists to drive in be 1 the two 
of the profession to their very gre iment and would enable the 
profe ssion as a whole to present a servl f vastly improved efficiency 
It was one of the greatest satisfactions in } career to experience th 
working of the mach rv that had rec ly beer t up to enable 
branches of the profession to work, not harmoniou but very 
much more effectis than id r beer ssible before He 
believed that th W ] then t the » success in this great 
endeavour 

The toa I Lhe La was offered by Mr. C. E 
Macklin, chairman of the ste responded to by The Right 





Hon. Sir Walter Monckton K.C.M.G 

The toast of Phe Chait ed by 
Mr. Justice Birkett, and 1 J ustice 
innounced that the donations 1 ived in response t 
behalf of the society had amounted to £820 
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TAmMna - TIOULs 
NOTES AND NEWS 
Honours and Appointments 
Mr. A. J. Barr 
Hertfordshire County 
1945 
Mr. G. F. CLEGG, solicitor, of Bury, has been appointed Deputy 
Town Clerk of Wednesbury, Staffs. He was admitted in 193s, 
Mr. H. R. Davies, chief assistant solicitor of Beckenham, 
has been appointed assistant solicitor to Stevenage Development 
Corpor; 


Mr. J. F. Jackson, for a number of years secretary and 
solicitor to the Newcastle-on-Tyne and Gateshead Gas Company 


ETT has been appointed assistant solicitor to 


Council. Mr. Barrett was admitted in 


ition 


and secretary to the Stanley and District Gas Co., Ltd., has 
been appointed Secretary to the Northern Gas Board. He was 
admitted in 1931. 


Mr. W. E. LANE, assistant solicitor to Norfolk County Council, 
has been appointed assistant solicitor to Hampshire County 
Council, 

mr. LL. F. 


Gas Council. 


StemMp has been appointed legal adviser to the 


Personal Notes 


Guy R. Crouch, M.¢ 
vears rvice as Clerk to 
the Peace. He was admitted in 1912. 
Mr. G. Field, solicitor, of Reading, 
Mavor of Reading for the coming year. 
Mr. William Fuller was recently honoured at a City dinner 
ynition of his long service as a solicitor, Mr. Fuller has 
firm (Enever, Freeman & Co.) for han 


more tha 
ars. The guest of honour was Lord Goddard, the Lord 


last month 
Bucks County 


Col. 


completed twenty-five 
Council and Clerk of 


Sé 


S. has been nominated 


in 
be eT 
hiity ve 


with his 


Chief Justice. 

Mr. J. Adrian Hands, Town Clerk of Dorchester for twenty- 
seven vears, retired on Ist April. Mr. Hands has been in local 
rovernment service for most of his life. In 1905, the year in 


he passed his final examination the age of twenty-one 
and was admitted, Mr. Hands held the record of being the youngest 


late ever to pass the examination. 


at 


SOCIETIES 


Edinburgh was the guest of honour at the 


centenary dinner of the HARDWICKE Society, held at New Hall, 
Lincoln’s Inn, on 23rd Marcl Other guests included Mr. Evatt, 
Deputy Prime Minister of Australia Lord Goddard and 
Sir Hartley Shawcross. 


st-war annual dinner of PRESTON LAW DEBATING 
W held on 25th March. The President, Mr. J. 
Dewhurst, spoke of the great degree of success achieved during the 
particularly as regards prizes for moots. Among the 
members of the Blackburn Law Students’ Debating 
whom many joint meetings had been 
e newly formed Blackpool Law Students’ Debating 

debate, which took place after the dinner, on the 
That the British Press more harm than 
a defeat by eighteen v to eight. 
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motion 

resulted in 

The UNION Ty meetings of which are held 

in the Barristers’ Refreshment Room, Lincoln’s Inn, at 7.45 p.m., 

the following subjects for debate: on Wednesday, 

That inherited wealth should have no place in 

and on Wednesday, 27th April, ‘ That a 
yf regional pacts offers the best hope of worid peace.’ 


Soclk OF LONDON, 
announces 
6th April, 
mode rm society = 
system 


The Annual General Meeting of the WAKEFIELD INCORPORATED 


Law Society was held on 21st March and was preceded by a 
luncheo Mr. R. Sweeting was re-elected President and the 
officers and committee of the Society were also re-elected. After 


the President’s address a discussion took place on the Legal Aid 
ind Ad Bill and the proposed rules of the Yorkshire 
Union of Law Societies regarding minimum scales for conveyancing 
_ 
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